A 


THE A-TEIS YH 


PLEADINGS 


© 1 T2 
IN THE 
COURT OF CHANCERY 
b 1 1 1 n BILE.” 
Br JOHN MITFORD, Es. 2 


THE SECOND EDITION. 


S = ND:0 IN; 


Printed for W. OwE N, between the Temple-Gates, 
Fleet- Street, 1787. 


T O 
THE RIGHT HONOURABLE 
EDWARD LORD THURLOW, 
BARON THURLOW OF ASHFIELD 


IN THE COUNTY OF SUFFOLK, 


= LORD HIGH CHANCELLOR 
4 OF | : 
GREAT b ni 
THE FOLLOWING TREATISE, 
ON THE PLEADINGS 
IN THE COURT OF EQUITY 
IN WHICH HIS LORDSHIP PRESIDES, 


IS RESPECTFULLY INSCRIBED. 


. ch. on iid Peg Ae SI ee 


P. Ki 11 Þ 4 K. E. 


BIO THE FIRST EDITION. or; 


N attempt to methodize the ſubject 

of the following pages has not, it 
is apprehended, yet appeared in print. 
The materials for a work of this nature, 
Which are open to the public, arę not very 
ample or ſatisfatory. They conſiſt, prin- 
cipally, either of mere books of practice, 
or of reports of adjudged caſes, generally 
ſhort, and ſometimes incorrect. The expe- 
rience of the author of the following pages 
has not enabled him to go much beyond 
thoſe materials, and he is conſcious that 
the work is therefore very imperfect. An 
unwillingneſs to reſt his aſſertions on 
his own authority merely, has induced 
him frequently to refer to books of no 


eſteem ; and, perhaps, the number of re- 
A 4 ferences 
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ferences is too great, unleſs the work is 
conſidered as an index to what may be 
found on the fubje&t in other books. 
There are, indeed, in private hands, notes 
of determinations of which no reports 
have been yet publiſhed, and alſo notes of 
publithed: caſes more accurate than the 
printed reports. Acommunication, through 
the bookſeller, of any ſuch notes, of any 
information which experience muy be able 
to Furniſh; of any hints for the better ar- 
rangement of the work, or of any cenſure 
of its inuecuracies, will be eſteemed a fa- 
vour. If what is now offered to the 
public ſhall be fo far approved as to en- 
Courage an attempt to render it more 
worthy of notice, the advantages which 
may be derived from any ſueh communica- 
tion will be made uſe of for that purpoſe. 
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N N early ſale of the firſt edition of 

LX this work, the importunities of 

bookſellers, and the aſſurances of many of 
the profeſſion that a ſecond edition was in 
demand, ſome time ago induced the author 
to think of re- printing the book. But in 
the courſe of reading and practice many 
things had occurred to him which had been 
omitted. or miſtakenly treated in the origi- 
nal publication, ſome inaccuracies had been 
noticed by others, and the arrangement of 
the ſubject ſeemed to require alteration. 
He has endeavoured to remedy the de- 
fects which occurred or were ſuggeſted to 
him, particularly with reſpect to the ar- 
rangement in which he fears he has been 
very adventurous; and he has employed 
in 
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in the attempt much of his time to the neg- 
lect of objects to him of more importance. 
The aſſiſtance of the profeſſion was requeſted 
by the preface to the former edition, and has 
been not unfrequently proffered ; but thoſe 
who are moſt able to give it have rarely 


leifure for the purpoſe. With their aid | 


the book might have been rendered more 
worthy of attention. With the application 
only of what his own induſtry and expe- 
rience have furniſhed, the author feels it 
to be very imperfect. Experience, indeed, 
has enabled him to correct a few errors : 
but it has otherwiſe ſerved only to convince 
him that he knows leſs of the ſubject of his 
treatiſe than he imagined he knew when 
he before offered it to the public; and his 
name is prefixed to this edition, not be- 
cauſe he has greater confidence in the me- 
rit of his work, but becaule he thought that 
the omiſſion would bear the appearance of 
affecting to conceal what he muſt be con- 


ſcious was generally known. 
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G hs. extraorditary e of PR” court of 
chancery . and oj the” manner in which” vits 2 
that Juriſaraion Are e N a, "and 
" OT 10 a decifi. NP 


2 18 Aifficulr to FANG by what, means 
the courts of juſtice in England, uſually 
termed courts, of equity, have obtained 
the guriſdiftion,which they now exerciſe, Their 
authority and thę extent of it have been ſubjects 
of much queſtion ; buttime has given them full 
eſtabliſhment, and the limits of their duty ſeem 
now tobe in a great degree, though perhaps 
not completely, aſcertained a). The exerciſe 
of this juriſdiction by courts diſtinct from thoſe 
to which the ordinary adminiſtration of Juſtice 
15 intruſted, ſeems to be a peculiarity in the 


(a) The libetality with may have been conducive to 


whichof late years the courts 
of common law have noticed 
and àdopted the principles 
of decifion eſtabliſhed in the 
courts of equity, though it 


the great ends of juſtice, has 
tended to prevent the bounds 
between the two juriſdictions 
from being n aſ- 
certained. 


B Juriſe 


$3 


juriſprudence of the country. gs, 
ſtruction of every ſyſtem of laws the principles 


of natural juſtice have been firſt conſidered ; 
and the great objects of municipal laws have 
been, to enforce the obſervance of thoſe prin- 
ciples, and to provide a poſitive rule where 
ſome rule has been deemed neceſſary or expe- 
dient and natural juſtice has preſcribed none. 


5 


It has alſo been an object of municipal law to 


eſtabliſh modes of adminiſtering juſtice. The 


wiſdom of legiſlators in framing pofitive laws 
to anſwer all the purpoſes of juſtice has ever 


been found unequal to the ſubject ; and there- 


fore, in all countries thoſe to whom the admi- 
niſtration of the laws has been intruſted, have 


been compelled to have recourſe to natural 


principles, to aſſiſt them in the interpret- 
ation and application of poſitive law, and 


to ſupply its defects; and this reſort to na- 


tural principles has been termed judging ac- 
cording to equity. Hence a diſtinction has 


ariſen in juriſprudence between pofitive law 


and equity ; but the adminiſtration of both 
has, in moſt countries, been left to the ſame 
tribunal. In preſcribing forms of proceeding 


in courts of juſtice human foreſight has alſs 


been defective; and therefore it has been com- 
monly ſubmitted to the diſcretion of the courts 
themſelves to vary or add to eftabliſhed forms, 
25 occaſion and the appearance of new caſes 


have 
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have required. In England a policy ſome- 
what different has prevailed. The courts efta- 
bliſhed for the ordinary adminiſtration of juſ- 
dice have, as in other countries, recourſe to 
principles of equity in the interpretation and 
application of the poſitive law : but they are 
bound to eſtabliſhed forms of proceeding ; and 
thoſe uſually ſtyled courts of common law, to 
Which the ordinary adminiftration of juſtice 
principally belongs, have been embarraſſed by 
a rigid adherence to rules of decifion, which, 
though originally framed for wiſe purpoſes, 
have in their application been frequently in- 
compatible with or not equal to the principles 
bf natural and univerſal juſtice; and the 

modes of proceeding in thoſe courts, though 
admirably calculated for the ordinary purpoſes 
of juſtice, are not adapted to the full inveſtiga- 
tion of all the intricate and complicated ſub- 
jects of litigation which are the reſult of in- 
creaſe of commerce of riches and of luxury, and 
rhe conſequent variety in the neceſſities the in- 
genuity and the craft of mankind. Early 
therefore in the hiſtory of our juriſprudence 
the adminiſtration of juſtice by the ordinary 
courts appears to have been incomplete. To 
ſupply the defect the courts of equity have 
gained an eſtabliſnment; affuming the power 
of enforcing the principles upon which the 
ordinary courts alſo decide when the powers of 
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(4) 
.thoſe courts or their modes of proceeding are 
- Inſufficient for the purpoſe ; of preventing 
. thoſe principles when enforced by the ordinary 
. courts from becoming (contrary to the purpoſe 
of their original eſtabliſhment) inſtruments of 
injuſtice ; and of deciding on principles of 
univerſal juſtice where the interference of.. a 
court of judicature is neceſſary to prevent'a 
wrong, and the poſitive law is filent (%. The 
courts of equity alſo adminiſter to the ends of 
juſtice, by removing impediments to the fair 
deciſion of a queſtion in other courts, by pro- 
viding for the ſafety of property in diſpute 
pending a litigation, by reſtraining the aſſer- 
tion of doubtful rights in a manner productive 
of irreparable damage, by preventing injury to 
a third perſon from the doubtful title of others, 
and by putting a bound to vexatious and op- 
. preflive litigation, and preventing unneceffary 
multiplicity of ſuits ; and without pronounc- 
ing any judgement on the ſubject, by compell- 
ing a diſcovery which may enable other courts 
to give their judgement, and by preſerving 
teſtimony when in danger of being loſt before 
the matter to which it relates can be made the 


(3) Principles of decifion conſidered by thoſe courts as 
thus adopted bythe courts rules to be obſerved with as 
of equity, when fully eſta- much ſtrictneſs as politive 
bliſhed and made the grounds law. | 3 
of ſucceſſive decifions, are | 


ſubject 


(3 WJ 


ſabje& of judicial inveſtigation (c). 


This 


eſtabtiſhment has obtained throughout the 
whole ſyſtem of our judicial polity ; moſt of 
the. inferior branches of that ſyſtem having 
their peculiar courts of equity (d), and the 
court of chancery aſſuming a general juriſ- 
diction in caſes not within the bounds or be- 


n the . of other Jure (e). 


lc) It is not a very eaſy 
taſk accurately to deſcribe 


the juriſdiction of our courts 


of equity, -Thoſe who have 
attempted it have generally 
failed; and the apparent 
neceſlity of making the at- 
tempt for the purpoſe of 
elucidating the ſubject of the 
following pages muſt be the 
apology for what 1s here 
offered, 

(4) Thus the court « of ax 
chequer, eſtabliſhed for the 
particular purpoſe of enforc- 
ing the payment of debts 
due to the king, and inci- 
dentally adminiſtering juſ. 
tice to the debtors and ac- 
countants to the crown, has 
its own peculiar court of equi- 
ty. The courts of Wales, 
of the counties palatine, of 
London, of the cinque ports, 
and other particular juriſ- 
dictions, have alſo their pe- 
cular courts of equity. 


'The 


wo 3 #7 ite? 
(e) The court of equity 
in the exchequer e 18 


alſo frequently confſdered as 


a court of general juriſdic- 
tion; and in effect it is ſo, 
in a great degree at leaſt. 
thaugh i in principle 1 it is not. 

For its juriſdiction 1s in ſtrict- 


. neſs confined to ſuits of the 


crown and of - debtors and 
accountants ta the crown ; 
and in the latter _ caſe 
a ſuggeſtion, the truth of 
which the court will not 
permit to be diſputed, that 
it's ſuitor is a debtor and . 


& accountant to the crown,“ 


is ſtill uſed to give it juriſ- 
diction. This practice, as 
well as a ſimilar fiction uſed 
to give general Juriſdiction 
to the common law court in 


the exchequer, and the ſic- 
tion uſed to give juriſdiction 
to the court of king's bench 


in a variety of civil ſuits of 


which it has not ſtrictiy cog- 
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nizance. 


\ 


> 22 

The power thus exerciſed by the court of 
chancery is commonly termed the extraordi - 
nary juriſdiction of the court, to diſtinguiſh 
it from the ſeveral other juriſdictions attribut4 
ed to the chancery as part of the general efta« 
bliſhment for the adminiſtration of Juſtice ac- 
cording to the courſe of the common law, 
The exiſtence of this extraordinary juriſdiction 
entirely diſtint from the ordinary courts, 
though frequently conſidered as an enormity 
requiring redreſs, has perhaps produced a pu- 
rity in the adminiſtration of juſtice which 
could not have been effected by other means; 
and it is in truth a conſequence of that jealous 
anxiety with which the principles and forms 
eſtabliſhed by the common law have been pre- 
ſerved in the ordinary courts as the bulwarks of 
freedom, and of the abſolute neceſſity of pre- 
yenting the ftrift adherence to thoſe principles 
and forms from becoming intolerable. 

A ſuit to the extraordinary juriſdiction of 
the court of chancery, on behalf of a ſubject 
merely, is commenced by preferring a bill, in 
the nature of a petition (), to the lord chan- 

cellor, 


nizance, may appear the ob- conſequence. of the ſingle 

jects of cenſure ; but they Juriſdiction of one ſupreme 

have probably had the effect court. 

of preventing that abuſe of (F) ꝙ Edw.IV. 41. B. 

power which i is too often ths Prac, Reg. 24+ This book, 
and 


E 
cellor, lord keeper, or lords commiſſioners for 
the cuſtody of the great ſeal; or to the king 
himſelf in his court of chancery, in caſe the 
perſon holding the ſeal is a party (g), or the 
ſeal is in the king's hands (5). But if the ſuit 
is inſtituted on behalf of the crown (i), or of 
thoſe who partake of its prerogative, or whoſe 
rights are under its particular protection as 
the objects of a public charity, the matter of 
complaint is offered to the court by way of 
information, given by the proper officer, and 
not by way of petition, Except in ſome 
few inſtances (&), bills and informations have 
been always in the Engliſh language ; and 
a ſuit preferred in this manner in the court 
of chancery has been therefore commonly 
termed a ſuit &y Engliſh bill, by way of diſtinc- 
tion from the proceedings in ſuits within the 


and other books of practice, Leg. Jud. in Ch. 44. 255. 


are only cited where no 
other authority occurred, or 
where they might lead the 
reader to farther information 
pn the ſubject. The Practie 
cal Regiſter is mentioned by 
Lord Hardwicke, 2 Atk. 22. 
gs a book, though not of 
authority, yet better callected 
than moſt of the kind. 

(g) 4 Vin. Ab. 385. L. 


258. Jud. Auth. M. R. 182. 
Cur. Canc. 


1 Prax. Alm, 
463. Ld. Chan. Jefferies 
againſt Witherley. | 

02 Weſt Symb, Chan- 
cery, 194. b. 

(7) 1 Roll. Ab. 104. 

(4) There are [ſome bills 
in early time in the French 
language. 
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ordi- 


Ev} 
1: 

: ordinary juriſdiction of the court, which, till 
the ſtatute of the 4 Gea. Ic, 26, Were 9 
ed and inrolled, more anciently i in the. French 
or Norman tongue, and afterwards in the 
Latin, in the ſame manner as the pleadings i in 
the other courts of common law. 

Every bill muſt have for its object one or 
more of the grounds upon which the juriſdic- 
tion of the court is founded; and as that juriſ- 
diction ſometimes extends to decide on the ſub- 
ject, and in ſome caſes is only ancillary to the 
decifion of another court ar a future ſuit, the 
bill may either complain of ſome injury which 
the perſon exhibiting it ſuffers, and pray relief 
according to the injury; or, without praying 
relief, may ſeek a diſcovery of matter neceſſary 
to ſupport or defend another ſuit; or, although 
no actual injury is ſuffered, it ik complain 
of a threatened wrong, and ſtating a probable 
| ground « of poſhble 1 jury, may pray the aſſiſt- 
ance of the court to enable the plaintiff, or 
perſon exhibiting the bill, to defend himſelf 
againſt the injury whenever it ſhall be attempted 
to be commited (). As the court of chancery 


has general juriſdiction in matters of equity 
not within the bounds or beyond the powers of 


() Prec. in Chan. 53 1. 1 Atk. 284. 


inferior 


( 9-3 

inferior juriſdictions (n, it aſſumes a controul 
over thoſe juriſdictions, by removing from them 
ſuits which they are incompetent to determine. 
To effect this, it requires the party injured to 
inſtitute a ſuit in the court of chancery, the ſole 
object « of which i is the removal of the former 
ſuit by means of a writ called a writ of certiorari z 
and the prayer of the bill uſed for this purpoſe 

is confined to that object. | 
The bill, except it merely prays the writ of 
certiorari, requires the anſwer of the defendant, 
or party complained of, upon oath ; unleſs the 
arty is intitled to priv ilege of peerage or as 
a lord of parliament, or, unleſs a corporation 
aggregate is made a party. In the firſt caſe the 
anſwer is required upon the honour of the de- 
fendant, and in the latter under the corporation 
ſeal. An anſwer is thus required, in the caſe 
of a bill ſeeking the decree of the court on the 
| ſubject of the complaint, with a view to obtain 
an admiſſion of the caſe made by the bill, either 
in aid of proof or to ſupply the want of it; a 
diſcovery of the points in the plaintiff's caſe 
gontroverted by the defendant, and of the 
grounds on which they are controverted; and 


(n) The court of equity though a particular, is not 
in the exchequer chamber, an inferior juriſdiction. 


= 
a diſ- 


(10 


a diſcovery of the caſe on which the defendant 
 velies, and of the manner in which he means to 
ſuppott it. If the bill ſeeks only the aſſiſtance of 
the court to protect the plaintiff againſt a future 
injury, the anſwer of the defendant upon oath 
may be required to obtain an admiſſion of the 
plaintiff's title, and a diſcovery of the claims 
of the deferidant, and of the grounds on which 
thoſe claims are intended to be ſupported. 
When the ſole object of a bill is a diſcovery of 
matter neceſſary to ſupport or defend another 
ſuit, the oath of the defendant is required to 
compel that diſcovery, The plaintiff may, if 
he thinks Proper, diſpenſe with this ceremony, 
by confenting to or obtaining an order of the 
court for the purpoſe; and this is frequently 
done for the convenience of parties where a 
diſcovery on oath happens not to be neceſſary, 
To the bill thus preferred, unleſs the ſole 
object of it is to remove a cauſe from an 
inferior court of equity, it is neceffary for 
the perſon complained of either to make de- 
fence, or to diſclaim all right to the matters 
in queſtion by the bill. As the bill calls upon 
the defendant to anſwer the ſeveral charges it 
contains, he muſt do ſo ; unleſs he can diſpute 
the right of the an to compel ſuch an an- 

ſwer, 
1 


(mJ 


{wer, either from ſame impropriety in requir+ 
ing the diſcovery ſought by the bill, or from 
ſame objection ta the progeeding to which the 
diſcovery is propoſed to be aſſiſtant ; or unleſs 
by diſclaiming all right to the matters in queſ- 
tion by the bill he ſhews a further anfwer from 
him to be unneceſſary (a). 

The grounds on which defence may be 4 

to a bill, either by anſwer or by diſputing the 
right of the plaintiff to compel the anſwer which 
the bill requires, are various. The ſubject of 
the ſuit may not be within the juriſdiction of a 
court af equity : or ſome other court of equity 
may have the proper juriſdiction : the plaintiff 
may nat be intitled to ſue by reaſon of ſome per- 
ſonal diſability : if he has no ſuch diſability he 
may nat. be the perſon he pretends to be : he 
may have no intereſt in the ſubject : or if he 
has an intereſt, he may have no right to call 
upon the defendant concerning it : the de- 
fendant may not be the perſon he is atledged to 
be by the bill ; or he may not have that in- 
tereſt in the ſubject which can make him liable 
to the claims of the plaintiff : and, finally, if 
the matter is ſuch as a court of equity ought 


(z) In ſome cafes, a de- no intereſt in the matters in 
fendant may be compelled queſtion, See Chap. II. 
to anſwer though he has Sect, II. Part I. | 


F 


( 12 ) 

to interfere in, and no other court of equity has 
the proper juriſdiction, if the plaintiff is un- 
der no perſonal diſability, if he is the perſon 
he pretends to be, and has a claim of intereſt 
in the ſubject, and a right to call upon the de- 
fendant concerning it, if the defendant is the 
perſon he is alledged to be, and alſo claims an 
intereſt in the ſubject which may make him 
liable to the demands of the plaintiff; ſtill the 
plaintiff may not be entitled, in the whole or in 
part, to the relief or aſſiſtance he prays: or if 
he is ſo intitled, the defendant may alſo have 
rights in the ſubje& which may require the at- 
tention of the court, and call for its interference 
to adjuſt the rights of all parties; the effecting 
complete jultive, and finally determining, as 
far as poſſible, all queſtions concerning the ſub- 

ject, being the conſtant aim of courts of equity. 

Some of theſe grounds may extend only to in- 
title the defendant to diſpute the plaintiff's 
claim to the relief prayed by the bill, and may 
not be ſufficient to protect him from making 
the diſcovery ſought by it; and where there is 
no'ground for diſputing the right of the plain- 
tiff to the relief prayed, or if no relief is prayed, 
yet if there is any impropriety in requiring the 
diſcovery ſought by the bill, or if the diſcovery 
can anſwer no F the impropriety or 
1 imma 


C 3) 


immateriality of the diſcovery may protet the 
defendant from making it. | 


The defence which may-be made on theſe . 
veral grounds may be founded on matter appa- 
rent on the bill, or on a defect either in its frame 
or in the caſe made by it, and may on the foun- 
dation of the bill itſelf demand the judgement 
of the court, whether the defendant ſhall be 
compelled to make any anſwer to the bill, and 
conſequently whether the ſuit ſhall proceed: or 


it may be founded on matter not apparent oi 


the bill, but ſtated in the defence, and may on 
the matter fo offered demand the judgement d 
the court, whether the defendant ſhall be com- 
pelled to make any other anfwer to the! bill, 
and conſequently whether the /uitiſhall! pro- 
ceed, except to try the truth of the matter ſb 
offered; or it may be founded on matter in the 
bill, or on further matter offered, or on bath, 
and ſubmit to the judgement of the court on 
the whole caſe made on both ſides; andi it may 
be more complex, and apply ſeveral defences, 
differently founded, to diſtinct parts of the bill. 
The form of making defence vaties according 
to the foundation on which it 1s made, and the 
extent in Which i it ſubmits co the judgement of 
the court. W it pg n the ha and on the 
es 36; 0 Hotte foundation 


* 
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foundation of matter there apparent demands 
the judgement of the court whether the ſuit 
ſhall proceed at all, it is termed a demurrer. 
If on the foundation of new matter offered it 
demands the judgement. of the court Whether 
the defendant ſhall be compelled to anſwer 
further, it aſſumes a different form, and is 
termed a plea. If it ſubmits to anſwer generally 
the charges in the bill, demanding the judge- 
ment of the court on the whole caſe made on 
both fides, it is offered in a ſhape ſtill different, 
and is fimply called an anſwer. If the de- 
fendant diſclaims all intereſt in the manners in 
queſtion by the hill, his anſwer to the complaint 
made is again varied in form, and is termed a 
diſclaimer. And all theſe ſeveral forms of de- 
Fence, and diſclaimer, or any of them, may he 
uſed together, if applying to n and diſ- 
tinct parts of the bill. 

A demurrer, being bm on the bill it- 
bel, neceſſarily admits the truth of the facts 
contained in the bill, or in che part of the bill 
to which it extends ; and therefore, as no fact 
can be in queſtion between the parties, the 
oourt may immediately proceed to pronounce 
its definitive judgement on the demurrer, 
which, if favourable to the defendant, puts 
an end to ſo much of the ſuit as the de- 

| murrer 


„ 

murrer extends to. A demurrer, if allowed, 
conſequently prevents any further proceed- 
ing (o). A plea is alſo intended to prevent 
further proceeding at large, by teſting on 
ſome point founded on matter ſtated in the 
plea; and as it reſts on that point merely, it 
admits, for the purpoſes of the plea, the truth 
of the facts contained in the bill ſo far as they 
are not controverted by facts ſtated in the plea. 
Upon the ſufficiency of this defence the court 
will alſo give immediate judgement, ſuppoling 
the facts Rated in it to be true: but the judy e. 
ment, if favourable to the defendant, is not de- 
finitive; for the truth of the plea may be de- 
nied by the plaintiff by a replication, and the 
parties may then proceed to examine witneſſes, 
the one to prove and the other to difprove the 
facts ſtated in the plea. The replication in this 
caſe concludes the pleadings ; though, if the 
truth of the plex is not ſupported, further pro- 
ceedings may be had, which will be noticedin 
a ſubſequent page. An anſwer generally con- 
troverts the facts ſtated in the bill, or ſome of 
them, and ſtates other facts to ſhew the rights 
of the defendant in the ſubject of the ſuit; but 


(% An amendment of a been allowed ; but this ſeems 
bill has been permitted by a not to have been ſtrictly re- 
court of equity after a de- gular. 2 P. Wis. 300. 
murrer to the whole bill had 
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ſometimes it admits the truth of the caſe made 
by the bill, and, either with or without ſtat- 
ing additional facts, ſubmits the queſtions 
ariſing upon the caſe thus made to the judge 
ment of the court. If an anſwer admits the 
facts ſtated in the bill, or ſuch as are material 
to the plaintiff 's caſe, and ſtates no new facts, 
or ſuch only as the plaintiff is willing to admit, 

no further pleading is neceſſary; the anſwer 
is conſidered as true, and the court will decide 
upon it. But if the anſwer does not admit all 
the facts in the bill material to the plaintiff's 

caſe, or - ſtates any fact which the plaintiff 
is not dif] poſed to admit, the truth of the anſwer 
or of any part of it may be denied, and the ſuf. 
ficiency of the bill to ground the plaintiff's 's 

ritle to the relief he prays may be aſſerted, by 
a replication, which in this caſe alſo mne 
the pleadings according to the preſent (p) prac- 
tice of the court. If a demurrer or plea is over- 
ruled upon argument, the defendant muſt 
make a new defence. This he cannot do by a 


ſecond demurrer of the ſame extent after one 


demurrer has been over- ruled; for although 


by a ſtanding order of the court a cauſe of de- 


murrer muſt be ſet forth in the pleading, yet if 


' (p) See Chap, III. 
that 


„ 


that is over- ruled, any other cauſe appearing 
on the bill may be offered on argument of the 
demurrer, and, if Aid, will be allowed; the 
rule of the court affecting only the coſts. But 
after a demurrer has been over- ruled new de- 
fence may be made by a demurrer leſs extend- 
ed, or by plea, or anſwer; and after a plea has 
been over- ruled defence may be made by de- 
murrer, by a new plea, or by an anſwer: and 
the proceedings upon the new defence will 
be the ſame as if it had been originally made, 
A diſclaimer neither afferting any fact nor de- 
nying any right ſought by the bill, admits of 
no farther pleading. If the ſole object of a 
ſuit is to obtain a diſcovery, there can be no 
proceeding beyond an anſwer by which the 
diſcovery is obtained. A ſuit which only ſeeks 
to remove a cauſe from an inferior court of e- 
quity does not require any defence, and con- 
ſequently there can be no pleading beyond the 
bill. 

Suits thus inſtituted are ſometimes im- 
perfect in their frame, or become ſo by 
accident before their end has been obtain- 
ed; and the intereſts in the property in li- 
tigation may be changed pending the ſuit in 


various ways. To ſupply the defects ariſing 
C from 
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4 
from any ſuch circumſtances new ſuits may be- 
come neceſſary, to add to, or continue, or ob- 
tain the benefit of, the original ſuit, A liti- 
gation commenced by one party ſometimes 
renders a litigation by another party neceflary, 
to operate as a defenee, or to obtain a full de- 
cifion on the rights of all parties. Where the 
court has given judgement on a ſuit it will in 
ſome caſes permit that judgement to be con- 


troverted ſuſpended or aveided by a ſecond 


ſuit ; and ſometimes a ſecond ſuit becomes 
neceſſary to earry into execution a judgment of 
the court. Suits inſtituted for any of theſe 
purpoſes are alſo commenced by bill ; and 


hence ariſes a variety of diſtinctions of the 
kinds of bills neceflary to anſwer the ſeveral 


purpoſes of inſtituting an original ſuit, of 
adding to continuing or obtaining the be- 
nefit of a fuit thus inſtituted, of inſtituting a 


crofs ſuit, and of impugning the judgement. 


of the court on a ſuit brought to a decifion, or 


of carrying a judgement into execution; and 


on all the different kinds of bills there may 


be the ſame pleadings as on a bill uſed for in- 


ſtituting an original ſuit. 
It frequently happens that pending a ſur, 
the parties diſcover ſame error or defect in 
fome 
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ſome of the pleadings, and if this can be rec- 
tified by amendment of the pleading, the 
court will in many caſes permit it. This in- 
dulgence is moſt extenſive in the caſe of bills; 
| which being often framed upon an inaccurate 
ſtate of the caſe, it was formerly the practice 
to ſupply their deficiencies, and avoid the con- 
ſequences of errors, by ſpecial replications. 
But this tending to long and intricate plead- 
ing ; the ſpecial replication requiring a re- 
joinder, in which the defendant might in 
like manner ſupply defects in his anſwer, 
and to which the plaintiff might ſurrejoin ; 
the ſpecial replication 1s now diſuſed for this 
purpoſe : and the court will, in general, permit 
a plaintiff to rectify any error or ſupply any 
defect in his bill, either by amendment, or by 
a ſupplemental bill ; and will alſo permit, in 
ſome caſes, a defendant to rectify an error or 
ſupply a defect in his anſwer, either by a- 
mendment, or by a farther anſwer. 

In an enquiry into the nature of the ſe- 
veral pleadings thus uſed, it ſeems moſt con- 
venient to confider them in the order in which 
they have their effect, and conſequently to treat, 
1. of bills; 2. of the defence to bills, and there- 
in of demurrers, pleas, anſwers, and diſclaim- 

C2 ers; 
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ers; 3. of replications ; and 4. to notice mat- 
ters incidental to pleadings in general, and par- 
ticularly the caſes in which amendments of in- 
accurate or erroneous pleadings are permitted, 
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ELECTION E 
By whom, and againſt whom a Bill may be exhibited. 


N treating of bills, it will be proper to con- 
ſider, I. The ſeveral perſons who are 
capable of exhibiting a bill, by themſelves, or 
under the protection or in the name of others; 
and againſt whom a bill may be exhibited: 
II. The ſeveral kinds and diſtinctions of 
bills: and III. The frame and end of the 
ſeveral kinds of bills. An information differ- 
ing from a bill in little more than in name and 
form, it's nature will be prineipally conſidered 
under the general head of bills, and its pecu- 
liarities will be afterwards noticed. 
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It has been already obſerved that ſuits on 
behalf of the crown {b), and of thoſe who par- 
take of its prerogative or claim its peculiar 
protection, are inſtituted by officers to wham 
that duty is attributed, Theſe are, in the caſe 
of the crown and of thoſe whoſe rights 
are objects of its particular attention, the 
king's attorney or ſolicitor-general e; and 
as theſe officers act merely officially, the 
bill they exhibit is by way, not of petition or 
complaint, but of information to the court of 
the rights which the crown claims on behalf 
of itſelf or others, and of the invaſion or de- 
tention of thoſe rights far which the ſuit is 
inſtituted. If the fuit does nat immediately 
concern the rights of the crown, its officers de- 
pend on therelation of ſome perſon, whoſe name 
s inſerted in the information, and who is termed 
the relator; and as the ſuit is carried on under 
his direction, he is conſidered as anſwerable 


7 


(3) 1 Vern, 227. 370. 1763, in chancery; this 


Att. Geo. v, Vernon. Hob. 
109. Att. Gen. v. Coun- 
teſs Dowager of Arundel, 
(c) See, as to the ſolicitor- 
general, Wilkes's Caſe, 4 
Burr. 2527 ; and, Sol. Gen. 
v. Warden and Fellowſhip 
of Sutton Coldfield, Mich, 


ſubject is particularly con- 
fidered in part iii, ſe. 4. of 
a manuſcript treatiſe on the 
Star-chamber, in the Britiſh 
Muſeum, Harl. MSS, vol. i, 
no. 1226, mentioned in 4 
Bl. Com. 267 8 


ta 


| 1 
to the court and to the parties for the propriety 
of the ſuit and the conduct of it. It ſometimes 
happens that this perſon has an intereſt in the 
matter in diſpute, of the injury to which intereſt 
he has a right to complain. In this caſe his perſon- 
al complaint being joined to, and incorporated 
with, the information given to the court by the 
officer of the crown, they form together an in- 
formation and bill, and are ſo termed. But 
if the ſuit immediately concerns the rights of 
the crown, the information is generally ex- | 
hibited without a relator a); and where a re- 
relator has been named, it has been done 
through the tenderneſs of the officers of the 
crown towards the defendant, that the court 
might award coſts againſt the relator, if the 
ſuit ſhould appear to have been improperly in- 
ſtituted, or in any ſtage of it improperly con- 
ducted (e. The queen-conſort, partaking of 


(d) Att, Gen. v. Vernon, 
1 Vern, % $70; A. 
Gen. v. Crofts. 1 Brown. 
Parl. Ca. 222. 

ce) The propriety of nam- 
ing a relator, for this pur- 
poſe, and the oppreſſion a- 
riſing from a contrary prac- 
tice were particularly notic- 


C4 


ed by baron Perrot, in a 
cauſe in the exchequer, 
Att. Gen. v. Fox. In that 
cauſe no relator was named; 
and though the defendants 


finally prevailed, they were 


put to an expence. almoſt 
equal to the value of the 


property in diſpute, 


the 
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( 24 ) 
the prerogative of the crown, may alſo inform 
by her attorney (/. 

Suits on behalf of bodies politic and cor- 
porate, and of perſons who do not partake of 
the prerogative of the crown, and have no claim 
to its particular protection, are inſtituted by 
themſelves, either alone or under the protection 
of others. Bodies politic and corporate, and 
all perſons of full age, not being femes- covert 
idiots or lunatics, may by themſelves alone 
exhibit a bill, A feme-covert, if her huſband 
is baniſhed (g) or has abjured the realm, 
may do ſo likewiſe ; for ſhe then may act in all 
reſpects as a feme-fole, Thoſe, therefore, 
who are incapable of exhibiting a bill by them- 
{elves alone, are, 1, infants; 2, married wo» 
men, except the wife of an exile or of one 
who has abjured the realm; 3. idiots and 


lunatics (0. 
a 1. An 


( 2 Rol. Ab. 213. 
(gs) 2 Hen. IV. 7. a 


11. Hen, IV. I. a. b. 


(+) It may ſeem, that the 
diſabilities ariſing from out- 
lawry, excommunication, 
conviction of Popiſh recuſ- 
ancy, attainder, and alien- 


age, and thoſe which for- 
merly aroſe from villenage 


and profeſſion, ought to he 
here noticed. Such of them 
as ſubſiſt do not, and the 
others did not, abſolutely 
diſable the perſon ſuffer- 
ing under them from ex- 


hibiting a bill. Outlawry, 


excommunication, and con- 
viction of Popiſh recuſan+ 
ey, are not in ſome caſes 
any 


( 4 ) 


1. An infant is incapable by himſelf of ex- 
hibiting a bill, as well on account of his ſup- 
poſed want of diſcretion, as his inability to 
bind himſelf, and to make himſelf liable to the 
| coſts of the ſuir i). When therefore an infant 
claims a right or ſuffers an injury, on account 
of which it is neceſſary to reſort to the extra- 
ordinary juriſdiction of the court of chancery, 
his neareſt relation is ſuppoſed to be the perſon 
who will take him under his protection, and 
inſtitute a ſuit to aſſert his rights or to vindi- 
cate his wrongs; and the perſon who inſti- 
tutes a ſuit on behalf of an infant is therefore 
termed his ext friend. But as it frequently hap- 
pens that the neareſt relation of the infant 
himſelf with-holds the right or does the in- 
jury, or at leaſt neglects to give that protection 
to the infant which his conſanguinity or af. 
finity calls upon him to give, the court, in 
favour of infants, will permit any perſon to in- 


any diſability; and where 
they are a diſability, if it is 


removed by reverſal of the 


outlawry, by purchaſe of 
letters of abſolution in 
the caſe of excommunica- 
tion, or by conformity in 
the caſe of a Popiſh recuſ- 
ant, a bill exhibited under 
the diſability may be pro- 


ceeded upon. Attainder 
and alienage no otherwiſe 
diſable a perſon to ſue than 
as they deprive him of the 
property which may be the 
object of the ſuit. Villen- 
age and profeſſion were in 
the ſame predicament, 


i Strange, 708, 


ſtitute 


a 

ſtituts ſuits on their behalf (/; and whoever acts 
thus the part which the neareſt relation ought 
to take, is alſo ſtyled the next friend of the in- 
fant, and as ſuch is named in the bill. The 
next friend is liable to the coſts of the ſuit (); 
and to the cenſure of the court, if the ſuit is 
wantonly or improperly inſtituted. 

But if the infant attains twenty-one, and af- 
terwards thinks proper to proceed in the cauſe, 
he is liable to the whole coſts (m). The next 
friend of an infant plaintiff is conſidered as ſo 
far intereſted in the event of the ſuit, that he 
or his wife (2) cannot be examined as a wit- 
neſs. If their examination is neceſſary for the 
purpoſes of juſtice, his name muſt be ſtruck 
out of the bill, and that of another reſponſible 
perſon ſubſtituted, which the court, upon ap- 
plication, will permit to be done (o). As ſome 


(4) Prec. in Ch. 376. 1 
Atkyns, 570. 

(1) Moſely, 47. 86. 2 
Eq. Ca. Ab. 238. 

(n) Strange, 708. 2Eq. Ca. 
Ab.238. In Turnerand Tur- 
ner, 2 P. Wms. 297, Lord 
King was firſt of opinion 
that upon a bill filed in the 
name of an infant who at- 
- tained twenty-one, the plain- 


tiff was liable to the coſts 
though he did not proceed af- 
ter he attained that age; but 
upon a rehearing he chang- 
ed his opinion, and diſmiſ- 
ed the bill without coſts the 
prochein amy being dead- 
Strange, 708. 

(n) 3 Atk. 511. 

(0) Strange, 708. 


check 
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check upon the general licence to inftitute a 
ſuit on behalf of an infant, if it is repreſented 
to the court that a ſuit preferred in his name is 
not for his benefit, an enquiry into the fact will 
be directed to be made by one of the maſters ; 
and if he reports that the ſuit 1s not for the 
benefit of the infant, the court will ſtay the 
proceedings {p). And if two ſuits for the 
fame purpoſe are inſtituted in the name of an 
infant, by different perſons acting as his next 
friend, the court will direct an inquiry to be 
made in the ſame manner which ſuit is moſt 
for his benefit ; and when that point is aſcer- 
tained will ſtay proceedings in the other ſuit. 
2. A married woman being under the pro- 
tection of her huſband, a ſuit reſpecting her 
rights is uſually inſtituted by them jointly. 
But it ſometimes happens that a married wo- 
man claims ſome right in oppoſition to rights 
claimed by her huſband ; and then the huſband 
being the perſon, or one of the perſons, to be 
complained of, the complaint cannot be made 
by him. In ſuch caſe, therefore, as the wife, 
being under the difability of coverture, can- 
not ſue alone, and yet cannot ſue under the 
protection of her huſband, ſhe muſt ſeek 


(2) 3 P. Wms. 140. 
other 


( 


ether protection, and the bill muſt be exhibit- 
ed in her name by her next friend (q), who is 
alſo named in the bill in the ſame manner as in 
the caſe of an infant. But a bill cannot in the 
caſe of a feme-covert be filed without her con- 
ſent (r). The conſent of an infant to a bill 
filed in his name is not neceffary, 

3. The care and commitment of the body | 
of the perſons and eſtates of idiots and lunatics 
are the prerogative of the crown, and are al- 
ways intruſted to the perſon holding the great 

+ ſeal, by the royal fign manual. By virtue of 
this authority, upon an inquiſition finding any 
perſon an idiot or a lunatic, grants of the cuſ- 
tody of the perſon and eſtate of the idiot or lu- 
natic are made to ſuch perſons as the lord chan- 
cellor, or lord keeper, or lords commiſſioners 
for the cuſtody of the great ſeal for the time 
being, think proper (/). Idiots and lunatics, 
therefore, ſue by the committees of their 
eſtates (ft). Sometimes, indeed, informations 
have been exhibited by the attorney-general, 
on behalf both of idiots and lunatics, conſider- 
ing them as under the peculiar protection of 
the crown (1). | 


(9) 2 Veſey, 432. _ (i) Eq. Ca. Ab. 279. 

(7) Prec. in Ch. 376, Prac, Reg, 232. 

(/) 3 P. Williams, 106, (2) 1 Chan. Ca. 112, 183. 
107» 4 Brown, P. C. 559. 
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A bill may be exhibited againſt all bodies 
politic and corporate, and all perſons, as well 
infants married women idiots and lunatics, 
as thoſe who are not under the ſame diſability, 
excepting only the king and queen. But to a 
bill filed againſt a married woman her huſband 
muſt alſo be a party, unleſs he is an exile or 
has abjured the realm; and the committee of 
the eſtate of an idiot or lunatic muſt be made 
defendant with C) the perſon whoſe property 
is under his care. Where the rights of the crown 
are concerned, if they extend only to the ſu- 
perintendance of a public truſt, as in the caſe 
already mentioned of a charity, the king's at- 
torney-· general may be made a party to ſuſtain 
thoſe rights ; and in other caſes, where the 
crown is not in poſſeſſion, a title veſted in it 
is not impeached, and its rights are only inct- 
dentally concerned, it has generally been con- 
ſidered that the king's attorney-general may be 
made a party in reſpect of thoſe rights, and 
the practice has been accordingly x). But 
where the crown is in poſſeſſion, or any title is 
veſted in it which the ſuit ſeeks to diveſt, or 
irs rights are the immediate and ſole object of 
the fuit, the application muſt be to the king 


(ww) Ch. Ca. 19. (x) 1. P. Wms. 445. 
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by petition of right 0, upon which, however, 
the crown may refer it to the chancellor to do 
right, and may direct that the attorney- general 
ſhall be made a party to a ſuit for that purpoſe. 
The queen has alſo the ſame prerogative (2. 
A ſuit may affect the rights of perſons out of 
the juriſdiction of the court, and conſequently 
not compellable to appear in it. If they can- 
not be prevailed upon to make defence to the 
bill, yet, if there are other parties, the court will 
in ſome caſes proceed againſt thoſe parties; 
and. if the abſent parties are merely paffive 
objects of the judgement of the court, or their 


rights are incidental to thoſe of parties before 


the court, a complete determination may be ob- 
tained .; but if the abſent parties are to be ac- 
tive in the performance of a decree, or if they 
have rights wholly diſtin& from thoſe of the 
other parties, the court cannot proceed to a 
determination againſt them (a). 


(„) Reeve againſt Att. (a) Hence there ſome- 
Gen. mentioned in Penn a- times ariſes an abſolute de- 
gainſt Lord Baltimore, r feft of juſtice, which ſeems 
Veſey 445. 446. to require the interpoſition 


(z) 2 Roll, Ab- 213. of the legiſlature. 
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CHAPTER I 


FECTFOw RT 
Of the ſeveral kinds and diſtinctions of Bills. 


T has been mentioned, in the introduction 
that different kinds of bills are uſed to 
anfwer the ſeveral purpoſes of inftituting an 
original ſuit, of adding to continuing or 
obtaining the benefit of a ſuit thus inſtitut- 
ed, of inſtituting a croſs-ſuit, of impugning 
the judgement of the court on a ſuit brought 
to a deciſion, and of carrying a judgement into 
execution. The ſeveral kinds of bills have 
been uſually confidered as capable of being 
arranged under three general heads. I. Ori- 
ginal bills, which relate to ſome matter not 
before litigated in the court by the ſame per- 
ſons ſtanding in the fame intereſts, II. Bills 
not original, which are either an addition to, 
or a continuance of, an original bill, or 'both. 
III. Bills, which, though occafioned by or 
ſeeking the benefit of a former bill or of 2 
decifion made upon it, or attempting to ob- 
tain a reverſal of a deciſion, are not conſidered 
8 28 
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as 2 continuance of the former bill, but in the 
nature of original bills. And though this ar- 
rangement is not perhaps the moſt perfect, 
yet, as it is nearly juſt, and has been very ge- 
nerally adopted in argument and in the books 
of reports and of practice, it will be con- 
venient to treat of the different kinds of bills 


with reference to it. 

I. A bill may pray relief againſt an injury 
ſuffered, or only ſeek the aſſiſtance of the court 
to enable the plaintiff to defend himſelf againſt 
a poſſible future injury, or to ſupport or defend 
a ſuit in a court of ordinary juriſdiction. Ori- 
ginal bills have therefore been again divided 
into bills praying relief, and bills not praying 
relief. —An original bill praying relief may 
be, 1. A bill praying the decree or order of 
the court touching ſome right claimed by the 
perſon exhibiting the bill, in oppoſition to ſome 
Tight claimed by the perſon againſt whom the 
bill is exhibited. 2. A bill of interpleader, 
where the perſon exhibiting the bill claims no 
right in oppoſition to the rights claimed by 
the perſons againſt whom the bill 1s exhibited, 
but prays the decree of the court touching the 
rights of thoſe perſons, for the ſafety of 
the perſon exhibiting the bill. 3. A bill 

* 


. 

praying the writ of certiorari to remove 4 
cauſe from an inferior court of equity. — 
An original bill not praying relief may be, 1. 
A bill to perpetuate the teſt.mony of witneſſes. 
2. A bill for diſcovery of facts reſting within 
the knowledge of the perſon againſt whom the 
bill is exhibited, or of deeds writings or other 

things in his cuſtody or power. 
A ſuit imperfect in its frame, or become 
ſo by accident before its end has been ob- 
tained, may, in many caſes, be rendered per- 
feet by a new bill, which is not conſidered 
as an original bill, but merely as an ad- 
dition to or continuance of the former bill, 
or both. A bill of this kind may be, 1. A ſup- 
plemental bill, which is merely an addition to 
the original bill. 2. A bill of revivor, which 
is a continuance of the original bill, when by 
death ſome party to it has become incapable of 
proſecuting or defending a ſuit, or a female 
plaintiff has by marriage incapacitated herſelf 
from ſuing alone. 3. A bill both of revivor 
and ſupplement, which continues a ſuit upon an 
abatement, and ſupplies defects atiſen from ſome 
event ſubſequent to the inſtitution of the ſuit. - 
III. Bills for the purpoſes of croſs litiga- 
tion of matters already depending befote the 
courth of controverting ſuſpending avoiding or 
D carrys 


4 


(- 3 J 


| carrying into execution a judgement of the 
court, or of obtaining the benefit of a ſui? 
which the plaintiff is not intitled to add to or 
continue for the purpoſe of ſupplying any de- 
fects in it, have been generally confidered un- 
der the head of bills in the nature of original 
bills though occaſioned by or ſeeking the bene- 
fit of former bills; and may be, 1. Acrofs bill, 
exhibited by the defendant in a former bill, 
againſt the plaintiff m the ſame bill, touching 
ſome matter in litigation in the firſt bill. 2. 
A bill of review, to examine and reverfe a de- 
cree made upon a former bill, and frgned þy 
the perſon holding the great ſeal and inrolled, 
whereby it has become a record of the court. 
3. A bill in the nature of a bill of review, 
brought by a perſon not bound by the former 
decree. 4. A bill to impeach a decree upon 
the ground of fraud. 5. A bill to ſuſpend the 
operation of a decree on ſpecial circumſtances, 
or to avoid it on the ground of matter ariſen 
ſubſequent to it. 6. A bill to carry a decree 
made m a former ſuit into execution. 7. A 
bill in the nature of a bill of reyivor, to ob- 
tain the benefit of a ſuit after abatement in 
certain cafes which do not admit of a conti- 
nuance of the original bill. $. A bill in the 
. nature of a ſupplemental bill, to obtain the be- 
nefit 


CB) 
nefit of a ſuit, either after abatement in ather 
caſes which do not admit of a continuance of 


the original bill, or after the ſuit is become 
defective without abatement in cafes which 


do not admit of a ſupplemental bill to ſupply 
that defect. 
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Of the frame and end of the ſeveral kinds of Bills ; 
| and of Informations. 


HE ſeveral kinds of bills have been 
| already confidered as divided into 
three claſſes. In the firſt claſs have been rank- 
ed original bills; in the ſecond, bills not ori- 
gina]; in the third, bills in the nature of ori- 
ginal bills though occaſioned by former bills. 
The frame and end of the ſeveral kinds of 
bills will be treated with reference to this 
diſtribution, and the peculiarities of informa- 
tions will be conſidered under a fourth head. 

I. Original bills have been mentioned as 
again divifible into bills praying relief, and 
bills not praying relief. 

Original bills praying relief have been rank- 
ed under three heads. — 1. Original bills 
praying the decree of the court touching 
ſome right claimed by the perſon exhibit- 
ing the bill, in oppoſition to rights claim- 
ed by the perſon againſt whom the bill is ex- 
hibited. 


On. 


hibited. 2. Bills of interpleader. And 3. 
Certiorari bills. — Bills of the firſt kind are 
the bills moſt uſually exhibited in the court; 
and as the ſeveral other kinds of bills are either 
conſequences of this, or very fimilar to it in 
many reſpects, the confideration of bills of 
chis kind will in a great meaſure involve the 
conſideration of bills in general. 

1. An original bill praying the decree 
of the court touching rights claimed by 
the perſon exhibiting the bill, in oppoſition 
to rights claimed by the perfon againſt whom 
the bill is exhibited, muſt ſhew the rights of 
the plaintiff}, or perſon exhibiting the bill; by 
whom, and in what manner, he is injured ; or 
in what he wants the aſſiſtance of the court; 
and that he 1s without remedy except in a 
court of equity, or at leaſt is properly relicv- 
able or can be moſt effectually relieved there. 
Having thus ſhewn the plaintiff's title to the 
aſſiſtance of the court, the bill may pray, that 
the defendant, or perſon againſt whom the bill is 
exhibited, may anſwer ypon oath the matters 
charged againſt him; and it may alſo pray the 
relief or affiſtance of the court which the 
plaintiff's caſe intitles him to. For theſe pur- 
poſes the bill muſt pray, that a writ, called a 


writ of ſubpœna, may iſſue under the great 
| D 3 ſcal, 


( 38 ) 


ſeal, which is the ſeal of the court, to require 
the defendant's appearance and anſwer to the 
bill; unleſs the defendant has privilege of 
peerage or as a lord of parliament, or is made 
a defendant as an officer of the crown, In 
the caſe of a peer or peereſs or lord of parlia- 
ment, the bill muſt firſt pray the letter of the 
perſon holding the great ſeal, called a letter 
miſſive, requeſting the defendant to appear to 
and anſwer the bill; and the writ of ſubpœna 
only in default of compliance with that re- 
queſt, And if the attorney-general is made a 
defendant as an officer of the crown, the bill 
muſt pray, inſtead of the writ of ſubpcœna, 
that he, being attended with a copy, may ap- 
pear, and put in an anſwer, It is ufual to add 
to the prayer af the bill a general prayer of that 
relief which the circumſtances of the caſe may 
require ; that if the plaintiff miſtakes the re- 
lief to which he is intitled, the court may yet 
afford him that relief to which he has a right (þ). 
Indeed it has been ſaid, that a prayer of general 
relief, without a ſpecial prayer of the particular 
relief to which the plaintiff thinks himſelf in- 
titled, is ſufficient (c); and that the particular 
relief which the caſe requires may, at the hear» 


(5) 2 Mod, 91. 924 | (c) 2 Atkyne, Jo 


ing, 


HE I 


ing, be prayed at the bar. But this relief 
muſt be agreeable to the caſe made by the 
bill, and not different from it (d); and the 
court will not in all caſes be ſo indulgent as 
to permit a bill framed for one purpoſe to 
anſwer another, eſpecially if the defendant may 
be ſurpriſed or prejudiced. It therefore the 
plaintiff doubrs his title to the relief he wiſhes 
to pray, the bill may be framed with a double 
aſpect; that if the court determines againſt 
him in one view of the caſe, it may yet afford 
him aſſiſtance in another (e). 

All perſons concerned in the demand, or 
who may be affected by the relief prayed, 
ought to be parties, if within the juriſdiction 
of the court (f). But if any neceflary parties 
are omitted, or unneceſſary parties are inſert- 
ed, the court, upon application, will in gene- 
ral permit the proper alterations to be made, 
The caſes in which this permiſſion is uſual- 
ly granted, and the terms upon which it may 
be obtained, will be more particularly the ſub- 
ject of conſideration in the fourth chapter. 


(n. 3 (e) 2. Atkyns, 323. 
Atk. 132. 2. Vezey, 225. (Ff) Prec. in Ch. 83. 2 

Birch v. Corbin, 9, Dec. Atkyns, 5 10. 

1784, in Chan. 
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It is the practice to inſert in a bill a general 
charge, that the parties named in it combine 
together, and with ſeveral other perſon- un- 
known to the plaintiff, whoſe names, when diſ. 
covered, the plaintiff prays he may be at liberty 
to inſert in the bill. This practice is ſaid to 
have ariſen from an idea that without ſuch 3 
charge parties could not be added to the bill 
-by amendment ; and in ſome caſes perhaps 
the charge has been inſerted with a view to 
give the court juriſdiction, From whatever 
cauſe the practice has ariſen it is ſtill adhered 
to, except in the caſe of a peer, who was never 
charged with combining with others to de- 
prive the plaintiff of his right, either from 
reſpect to the peerage, or perhaps from ap- 
prehenfion that ſuch a charge might be con- 
ſtrued a breach of privilege, 

The rights of the ſeveral parties, the weep 
complained of, and every other neceſſary cir. 
cumſtance, as time place manner or other in- 
cidents, ought to be plainly, yet ſuccinctly, 
alledged, Whatever is eſſential to the rights 
of the plaintiff, and is neceffarily within his 
knowledge, ought to be alledged poſitively (g 


(eg) It has been deter- ment of a fact in a bill to 
mined, upon demurrer, that ftate that the plaintiff is ſq 
it is not a ſufficient aver- informed, 1 Vezey, 56. 


and 


( 42 ) 

and with preciſion ; but the claims of the de- 
fendant may be ſtated in general terms; and if 
a matter eſſential to the determination of the 
plaintiff's claims is charged to reſt in the know- 
ledge of the defendant, or muſt of neceſſity be 
within his knowledge, and is conſequently the 
ſubje& of a part of the diſcovery ſought by 
the bill, a preciſe allegation 1s not required. 


As the bill muſt be ſufficient in ſubſtance, ſo 
it muſt have convenient form (%). The form 
of an original bill commonly uſed confiſts of 
nine parts. The firſt part is the addreſs of 
the bill to the perſon holding the great ſeal, 
the terms of which are always preſcribed by 
the court upon every change of the cuſtody of 
the ſeal, or alteration in the ſtyle of the perſon to 
whom it is committed, In the ſecond place 
are contained the names of the parties com- 
plainants, and their deſcriptions, in which their 
abode is particularly required to be ſet forth, 
that the court, and the parties defendants to 
the bill, may know where to reſort to compel 
obedience to any order or proceſs of the 
court, and particularly for payment of any 
coſts which may be awarded againſt the 


(>) 9 Edw. IV. 41. B. Prac. Reg. 24, 25. 
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plaintiffs, or to puniſh any improper conduct 


in thecourſeof the ſuit, The third part con- 


rains the caſe of the plaintiffs, and is commonly 
called the ſtating part of the bill. ——In the 
fourth place is the general charge of confe- 
deracy againſt the perſons complained of, which 
has been already mentioned as commonly in- 
ſerted though it ſeems unneceſſary. ——Fitthly, 
if the plaintiffs are aware of a defence which 
may be made, and have any matter to alledge 
which may avoid it, the general charge of con- 
federacy is uſually followed by an allegation 
that the defendants pretend or ſet up the mat- 
ter of their defence, and by a charge of the 
matter which may be uſed to avoid it. This 
is commonly called the charging part of the 
bill, and is ſometimes alſo uſed for the pur- 
poſe of obtaining a diſcovery of the nature 
of the defendant's caſe, or to put in iſſue ſome 

matter which it is not for the intereſt of the 
plaintiffs to admit; for which purpoſe the 
charge of pretence of the defendant is held 
to be ſufficient (1). Thus, if a bill is filed on 
any equitable ground by an heir, who appre- 
hends his anceſtor has made a will ; he may 


(i) 3 Atk. 626. 


fare 
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fate his title as heir, and alledging the wilt by 
way of pretence of the defendants claiming 
under it, make it a part of the caſe without 
admitting it. The fixth part of the bill is in- 
tended to give juriſdiction of the ſuit to the 
court by a general averment that the acts com- 
plained of are contrary to equity, and tend to the 
injury of the complainants, and that they have 
no remedy, or not a complete remedy, without 
the aſſiſtance of the court; but this averment 
muſt be ſupported by the caſe ſhewn in the 
bill, from which it muſt be apparent that 
the court has juriſdiction. —— The bill hav- 
ing ſhewn the title of the perſons complain- 
ing to relief, and that the caurt has the 
Proper juriſdiction for that purpoſe, in the 
ſeventh place prays, that the parties com- 
plained of may anſwer all the matters con- 
tained in the former part of the bill, not only 
according to their poſitive knowledge of the 
facts ſtated, but alſo according to their remem- 
brance, to the information they may have re- 
ccived, and the belief they are enabled to form 
on the ſubject. A principal end of an anſwer 
upon the oath of the defendants is to ſupply 
proof of the matters neceſſary to ſupport the 
caſe of the plaintiffs ; and it is therefore requir- 
ed of the defendants either to admit or deny 

all 


("8 


all the facts ſet forth in the bill with their at- 
tending circumſtances, or to deny having any 
knowledge or information on the ſubject, or 
any recollection of it, and alſo to declare them- 
ſelves unable to form any belief concerning it. 
But as experience has proved that the ſub- 
ſtance of the matters ſtated and charged in a 
bill may frequently be evaded by anſwering 
according to the letter only, it has become a 
practice to add to the general requiſition that 
the defendants ſhould anſwer the contents of 
the bill, a repetition by way of interrogatory 
of the matters moſt eſſential to be anſwered, 
adding to the enquiry after each fact, an en- 
quiry of the ſęveral circumſtances which may 
be attendant upon it, and the variations to 
which it -may be ſubject, with a view to pre- 
vent evaſion and compel a full anſwer. This 
is commonly termed the interrogating part of 
the bill; and as it was originally uſed only to 
compel a full anſwer to the matters contained in 
the former part of the bill, it muſt be found- 
ed on thoſe matters, Therefore, if there is 
nothing in the prior part of the bill to warrant 
an interrogatory the defendant is not com- 
pellable to anſwer it: a practice neceſſary for 
the preſervation of form and order in the 
pleadings, and particularly to keep the anſwer 

1 
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to the matters put in iſſue by the bill. But a 
variety of queſtions may be founded on a ſingle 
charge, if they are relevant to it. Thus if a 
bill is filed againſt an executor for an account 
of the perſonal eſtate of his teſtator ; upon 
the ſingle charge that he has proved the will 
may be founded every enquiry which may be 
neceſſary to aſcertain the amount of the eſtate, 
its value, the diſpoſition made of it, the fitua- 


tion of any part remaining undiſpoſed of, the 


debts of the teſtator, and any other circum- 
ſtance leading to the account required. The 
prayer of relief is the next and eighth part of 
the bill, and is varied according to the caſe 
made, concluding always with a prayer of ge- 


neral relief at the diſcretion of the court. 3 


To attain all the ends of the bill, it, ninthly 
and laſtly, prays that proceſs may iſſue, requir- 
ing the defendants to appear to and anſwer 
the bill, and abide the determination of the 
court on the ſubject; adding, in caſe any 
defendant has privilege of peerage or is a 
lord of parliament, a prayer for a letter miſſive 
before the prayer of proceſs; and in caſe the 
attorney- general, as an officer of the tro vn, is 
made a defendant, the bill, as before obſerved, 
inſtead of praying proceſs againſt him, prays 


that he may anſwer it upon being attended 
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with a copy.——For the purpoſe of preſety- 
ing property in diſpute pending a ſuit, or to 
prevent evaſion of juſtice, the court either 
makes a ſpecial order on the ſubject, or iſſues 
a proviſional writ ; as the writ of injunction, 
to reſtrain the defendant from proceeding at 
the common law againſt the plaintiff, or 
from committing waſte, or doing any in- 
jurious act; the writ of ne exeat regno to re- 
ſtrain the defendant from avoiding the plain- 
tiff's demands by quitting the kingdom; and 
other writs of a ſimilar nature. When a bill 
ſeeks to obtain the ſpecial order of the court, 
or a proviſional writ, for any of theſe purpoſes, 
it is uſual to inſert in it, immediately before the 
prayer of proceſs, a prayer for the order or 
particular writ which the caſe requires ; and 
the bill is then commonly named from the 
writ fo prayed, as an injunction bill, or a bill 
for a writ of ne exeat regno.—— Theſe are the 
formal parts of an original bill as uſually 
framed. Some of them are not eſſential, and 
particularly it is in the diſcretion of the perſon 
who prepares the bill to alledge any pretence 
of the defendants in oppoſition to the plain- 
tiff's claims, or to interrogate the defendants 
ſpecially. The indiſcriminate uſe of theſe 
parts of a bill in all caſes has given riſe to a 

| comman 


(4 ) 

common reproach to practiſers in this line, 
that every bill contains the ſame ſtory three 
times told. In the hurry of bufineſs it may 
be difficult to avoid giving ground for the re- 
proach; but in a bill prepared with attention 
the parts will be found to be perfectly diſtinct, 
and to have their ſeparate and neceſſary oper- 
ation. 

The form of every kind of bill bears a re- 
ſemblance to that of an original bill; but there 
are neceſſarily ſome variations, either ariſing 
from the purpoſes for which the bill is framed, 
or the circumſtances under which it is exhibit- 
ed; and thoſe variations will be noticed to- 
gether with the peculiarities attending each 
kind of bill. 

Every bill muſt be figned by counſel ; 
and if it contains matter criminal imperti— 
nent or ſcandalous, ſuch matter ſhall be ex- 
punged, and the counſel ſhall pay coſts to the 
party aggrieved %. But nothing relevant is 
conſidered as ſcandalous 2. 

2. Where two or more perſons claim the 
ſame thing by different or ſeparate intereſts, 


(+) Rules and Orders of (1) 2 Vezey, 24. 
Cha. 93. 1 Ch. Rep. 194, 


and 
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and another perſon, not knowing to which of 
the claimants he ought of right to render a 
debt or duty (n or to deliver property in his 
cuſtody {n), fears he may be hurt by ſome. of 
them, he may exhibit a bill of interpleader a- 
gainft them %. In this bill he muſt ſtate his 
Own rights, and their ſeveral claims; and pray 
that they may interplead, ſo that the court 
may adjudge to whom the thing belongs, and 
he may be indemnified. If any ſuits at law 
are brought againſt him, he may alſo pray, 
that the claimants may be reſtrained from pro- 
ceeding till the right is determined (pq. 

As the ſole ground on which the juriſdiction 
of the court in this caſe is ſupported is the 
danger of injury to the plaintiff from the 
doubtful titles of the defendants, the court 
will not permit the proceeding to be uſed col- 
luſively to give an advantage to either party, 
nor will it permit the plaintiff to delay the 
payment of money due from him by ſuggeſt- 
ing a doubt to whom it is due; therefore, to 


* 


© aw) Bunbury, 303. 1 ed to interplead at law. 
Equ. Ca. Ab. 80. (% 2 Eq. Ca. Ab, 173. 

( This will not extend 1 Burr. 37. Prac. Reg. 38. 
to caſes of bailment, where 5 Prac, Reg. 39- i 
the parties may be compell- 
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u bill of interpleader the plaintiff muſt annex 
an affidavit that there is no colluſion between 
him and any of the parties; and if any money 
is due from him he muſt bring it into court, 
or at leaſt offer ſo to do by his bill (9). 

3. When an equitable right is ſued for in an 
inferior court of equity, and by means of the 
limited juriſdiction of the court the defendant 
cannot have complete juſtice, or the caufe 
is without the juriſdiction of the inferior court ; 
the defendant (r) may file a bill in chancery, 
praying a ſpecial writ, called a writ of cer- 
tiorari, to remove the cauſe into the court of 
chancery (s). This ſpecies of bill, having no 
other object than to remove a cauſe from an 
inferior court of equity, merely ſtates the 
proceedings in the inferior court, ſhews the in- 
competency of that court, and prays the writ 
of certiorari, It does not pray that the de- 
fendant may anſwer, or even appear to the 
bill, and conſequently it prays no writ of 
ſubpcena (7). The proceedings upon the bill 


(q) Prac. Reg. 39. Bun- (t) There are caſes men- 


bury, 303. tioned in the books ap. 
(r) 2 Chan, Rep. 109, parently to the contrary ; 
110. but they ſeem not to have 


(s) Prac. Reg. 41. Boh. been caſes of bills praying 
Priv. Lond. 291. Car. Rep. merely the writ of certi- 
48. 1 Vern. 178. orari. See 1. Chan. Ca. 3. 


E. — are 
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are peculiar, and are particularly mentioned 
in the books which treat of the practice of 
the court (,). It may fcem improper to 
conſider certiorari bills under the head of bills 
praying relief; but as they always alledge 
ſome incompetency of the inferior court or 
injuſtice in its proceedings (x), and ſeek re- 
lief againſt that incompetency or injuſtice, 
they ſeem more properly to come into conſider- 
ation under this head than under any other. 
In caſe the court of chancery removes the 
cauſe from the inferior court, the bill exhibit- 
ed in that court is conſidered as an original bill 
in the court of chancery, and 1s proceeded 
upon as ſuch. 

Original bills not praying relief have been 
already mentioned to be of two kinds, 1. bills 
to perpetuate the teſtimony of witneſſes; and 
2. bills of diſcovery. | 

1. A bill to perpetuate the teſtimony of 
witneſſes muſt ſtate the matter touching which 
the plaintiff is deſirous of giving evidence, and 
muſt ſhew that he has ſome intereſt in the 
ſubjet(y), and pray leave to examine wit- 


() Prac, Reg, 41. Sol, (y) Rep. Temp. Finch: 
Prac. in Chan, epit. 4. 391. Smith v. Att, Gen, 
(*) 1 Vern, 442. Mich. 1777, in Chan. 


neſſes 


0 


neſſes touching the matter ſo ſtated, to the end 


that their teſtimony may be preſerved and per- 


petuated. 

T be bill ought alſo to ſhew that the facts 
to which the teſtimony of the witneſſes pro- 
poſed to be examined is conceived to relate 
cannot be immediately inveſtigated in a court 
of law, as in the caſe of a perſon in poſſeſſion 
without diſturbance ; or that before the facts 
can be inveſtigated in a court of law the 
evidence of a material witneſs is likely to be 
loſt, by his death or departure from the realm. 
To avoid objection to a bill framed on the 


latter ground it ſeems proper to annex to it 


an affidavit of the circumſtances by which 
the evidence intended to be perpetuated is in 
danger of being loſt (z); a practice adopted 
in other caſes of bills which have a tendency 
to change the juriſdiction of a ſubject from a 
court of law to a court of equity, and which 
will be afterwards more particularly noticed, 


It ſeems another requiſite to a bill of this 


kind that it ſhould ſhew an intereſt in the de- 
fendant to conteſt the title of the plaintiff in 
the ſubject of the propoſed teſtimony. | 


(z) 1 P. Wms. 117. 3 P. Wms. 77. 1Atk. 450. 
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2. Every bill is in reality a bill of diſcovery; 
but the ſpecies of bill uſually diſtinguiſned by 
that title is a bill for diſcovery of facts reſting 
in the knowledge of the defendant, or of deeds 
or writings or other things in his cuſtody or. 
power, and ſeeking no relief in conſequence of 
the diſcovery. This bill is commonly uſed 
in aid of the juriſdiction of ſome other court; 
as to enable the plaintiff to proſecute or defend 
« an action at law, a proceeding before the 
king in council, or any other legal proceeding. 
of a nature merely civil before a juriſdiction 
which cannot compel a diſcovery on oath (a); 
except that the court has in ſome inſtances 
refuſed to give this aid to the juriſdiftion 
of inferior courts (5). A bill of this nature 
muſt ſtate the matter touching which a diſ- 
covery is ſought, the intereſt of the plaintiff 
and defendant in the ſubject, and the right 
of the firſt to require the diſcovery from the 
other. If a bill ſeeking a diſcovery of deeds 
or writings alſo prays ſuch relief as might _ 
be obtained at law if the deeds or writings 
were in the cuſtody of the plaintiff, he muſt 
annex to his bill an affidavit, that they 
are not in his cuſtody or power, and that he 
knows not where they are, unleſs they are in 


(a) 1 Atk. 288. 1. Vez- * (5) 1 Vezey, 205. 
ey, 205. 2 Vezey, 451. ; | 


I tha 


53) 


the hands of the defendant ; but a bill for a 
diſcovery merely, or which only prays the deli- 
very of deeds or writings, or equitable relief 
grounded upon them, does not require ſuch an 
affidavit [c). | 
IT. Bills not original are either an addition 
to or a continuance of an original bill, or both. 
An imperfection in the frame of a bill may 
generally be remedied by amendment; but 
the imperfection may remain undiſcovered 
whilſt the proceedings are in ſuch a ſtate that 
an amendment can be permitted according to 
the practice of the court. This is particularly 
the caſe where after the court has decided 
upon the ſuit as framed, it appears neceſſary 
to bring ſome other matter before the court to 
obtain the full effect of the deciſion ; or, be- 
fore a deciſion has been obtained, but after 
the parties are at iſſue upon the points in the 
_ original bill, and witneſſes have been examined 
(in which caſe the practice of the court will 
not permit an amendment of the original bill) 
ſome other point appears neceflary to be made, 
or ſome additional diſcovery is found requiſite. 
And though a ſuit is perfect in its inſtitution, 
it may by ſome event ſubſequent to the filing 
of the original bill become defective, ſo that 


(c) 2 P. Wms. 541. 3 Atkyns, 132. 
E 3 
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no proceeding can be had, either as to the 
whole or as to ſome part, with effect; or it 
may become abated, ſo that there can be no 
proceeding at all, either as to the whole, or as 
to part of the bill. The firſt is the caſe, when, 
although the parties to the ſuit may remain be- 
fore the court, ſome event ſubſequent to the in- 
ſtitution of the ſuit has either made ſuch a 
change in the intereſts of thoſe parties, or given 
to ſome other perſon ſuch an intereſt m the mat- 
ters in litigation, that the proceedings, as they 
ſtand, cannot have their full effect. The other 
is the caſe when, by ſome ſubſequent event, 
there is no perſon before the court, by whom, 
or againſt whom, the ſuit, in the whole or in 
| part, can be proſecuted. 

It is not very accurately aſcertained in the 
books of practice, or in the reports, in what caſes 
a ſuit becomes defective without being abſolute- 
ly abated; and in what caſes it abates as well as 
becomes defective. But upon the whole it may be 
collected 4), that if by any means any intereſt of 


(d) It is impoſſible to give ed, that from an attentive 


authorities for every thing 
aſſerted upon this head. 
The books, in words, al- 
moſt as frequently contra- 
git as ſupport theſe aſ- 
ſertions, But it is conceiv- 


peruſal of the, caſes it will 
be found, that, in general, 
the grounds of the deciſions 
warrant the concluſions 
here drawn. 


a party 


(. 5s ) 


a party to the ſuit in the matter in litigation be- 
comes veſted in another, the proceedings are 
rendered detective in proportion as that intercſt 
affects the ſuit ; ſo that although the parties to 
the ſuit may remain as before, yet the end of the 
ſuit cannot be obtained. And if ſuch a change 
of intereſt is occaſioned by, or is the conſe- 
quence of, the death of a party whoſe intereſt 
is not determined by his death, or the mar- 
riage of a female plaintiff, the proceedings be- 
come likewiſe abated or diſcontinued, either 
in part or in the whole. For as far as the in- 
tereſt of a party dying extends, there is no 
longer any perſon before the court by whom 
or againſt whom the ſuit can be proſecuted ; 
and a married woman is incapable by herſelf of 


proſecuting a ſuit. As the intereſt of a plain- | 


tiff generally extends to the whole ſuit, there- 
fore, in general, upon the death of a plaintiff, 
or marriage of a female plaintiff, all proceed- 
ings become abated (e). Upon the death of a 
defendant, likewiſe, all proceedings abate as to 
that defendant.” But upon the marriage of a 
female defendant the procecdings do not a- 
bate (V. though her e ought to be nam- 


(8) 1 Eq- Ca. Ab. 1. (/) 4 Vin. Ab. 147. Pl. 
margin, N 20. 1 Vern. 318. 
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ed in the ſubſequent proceedings (g). If the 
intereſt of a party dying. ſo determines that it 
can no longer affe& the ſuit, and no perſon 
becomes intitled thereupon to the ſame in- 
tereſt, which frequently happens in the caſe of 
a tenant for life; the ſuit does not abate. If 
the intereſt of a party dying ſurvives to an- 
other party, as if a bill is filed by or againſt 
truſtees or executors, and one dies; or by or 
againſt huſband and wife, in right of the wife, 
and the huſband dies (); the proceedings do 
not abate. So if a ſurviving party can ſuſ- 
tain the ſuit, as in the caſe of ſeveral creditors 
plaintiffs on behalf of themſelves and other 
creditors. For the perſons remaining before the 
court, in all theſe caſes, either have in them 


1 4 


(8) I © pA 182. The 
reaſon of the difference 
between the caſes of a 
female plaintiff | and de- 2 


fendant ſeems to be, that a 

laintiff ſceking to obtain a 
right, the defendant may be 
injured by anſwering to 
one who is not intitled to 
ſue for it; but a defendant 
merely juſtifyingapoſleſſion, 
the plaintiff cannot be in- 
jured by a decree againſt the 
perſon holding that pof: 


: ſeſſion. 
determined, that where a 
' female plaintiff has married, 


And it has a 


and. has, nowithſtanding, 
proceeded in a ſuit as a 


teme ſole, the mere want of 


a bill of revivor is not er- 
ror for which a decree can 
be reverſed, upon a bill of 
review brought by the de- 


fendant. 1 Chan. Rep. 231. 


Nelſ. Rep. 86. 
(% 3 Chan. Rep. 40. 2 
Vern. 249. 3 Atkyns, 726. 


the 


3 

the whole intereſt in the matter in litigation, 
or at leaſt are competent to call upon the court 
for its decree, If, indeed, upon the death of 
the huſband of a female plaintiff, fuing in het 
right, the widow does not proceed in the cauſe; 
the bill is conſidered as abated, and the! is 
not liable to the coſts (i). But if ſhe thinks 
proper to proceed in the cauſe, ſhe may do ſo 
without a bill of revivor; for the alone has the 
hole intereſt, and the huſband was a party in 
her right, and therefore the whole advantage 
of the proceedings ſurvives to her, ſo that if 
any judgement has been obtained, even for 
coſts, ſhe will be intitled to the benefit of it . 
The caſe is the ſame if a female plaintiff mar- 
ries pending a ſuit, and afterwards, before re- 
vivor, her huſband dies (I); for then her inca- 
pacity to proſecute the ſuit is removed; but 
the ſubſequent proceedings. are in the name 
and deſcription which ſhe has acquired by the 
marriage. After a decree on a bill of inter- 
pleader there is generally an end of the ſuit as 
to the plaintiff; and if he dies the cauſe may 
proceed without revivor ( m). 


(i) Treat, on Star- cham. (1) Godkin and others 
« 3. ſe. 3. Harl. MSS, againſt Earl Ferrers, 1772. 
(4) 2 P. Wms. 496, () 1 Vern, 351. 


There 


8 
There is the ſame want of accuracy in the 
books in aſcertaining the manner. in which 
the benefit of a ſuit 'may be obtained, after i it 
has become defective or abated by an event 
ſubſequent to its inſtitution, as there is in the 
diſtinction between the caſes where a ſuit be- 
comes defective merely, and where it like- 
wife abates. It ſeems, however, clear; that 
if any property or right in litigation, veſted in 
a plaintiff, is tranſmitted to another, the per- 
ſon to whom it is tranſmitted is intitled to ſup- 
ply the defects of the ſuit, if become defective 
merely, and to continue it, or at leaſt to have 
the benefit of it, if abated, It ſeems alfo clear, 
that if any property or right, before veſted in 
a defendant, becomes tranſmitted to another, 
the plaintiff is intitled to render the ſuit per- 
fect, if became defective, or to continue it, if 
abated, againft the perſon to whom that pro- 
perty or right 1 is tranſmitted. | 
The means of ſupplying the defects of a ſuit, 

continuing it if abated, or obtaining the benefit 
of it, arc, 1. by ſupplemental bill ; 2. by bill of 
revivor ; 3. by bill of revivor and ſupplement ; 
4. by original bill in the nature of a billof reviv- 
or; and, 5. by original bill in the nature of a ſup- 
plemental bill. The diſtinctions between the 

Cales 


TD 


caſes in which a ſuit may be added to, or con- 
tinued, or the benefit of it obtained, by theſe 
ſeveral means, ſeem to be the following. 

1. Where the imperfection of a ſuit ariſes from 
a defect in the original bill, or in ſome of the 


proceedings upon it, and not from any event - 


ſubſequent to the inſtitution of the ſuit, it may 
be added to by a ſupplemental bill merely. 
'Thus a ſupplemental bill may be filed to obtain 
a farther diſcovery (#) from a defendant, to put 
a new matter in iſſue, or to add parties, where 
the proceedings are in ſuch a ſtate that the ori- 


inal bill cannot be amended for the pur- 


| poſe (o). And this may be done as well after 

as before a decree ; and the bill may be either, 
in aid of the FR that it may be carried ful- 
ly into execution, or that proper directions 
may be given upon ſome matter omitted in the 
original bill /, or not put in iſſue by it of 
by the defence made to it (2); or to bring for- 
mal parties before the court Cr): or it may be 
uſed as a ground to impeach the decree, which 


(2) 2 Ch. Rep. 142. (p) 3 Atkyns, 133. 
(o) 3 Atkyns, 370. There (4) 3 Atkyns, 110. 
is the form of a bill of this (r) 3 Atkyns, 217. 
nature in 1. Pref, Prac, of 
(Chan, 146, 
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is the peculiar caſe of a ſupplemental bill in 
the narure of a bill of review, of which it will 
be neceſſary to treat more at large in another 
place, But wherever the ſame end may be 
obtained by amendment the court will not 
permit a ſupplemental bill to be filed. 

When any event happens ſubſequent to the 
time of filing an original bill (s), which gives 
a new intereſt in the matter in diſpute to any 
perſon not a party to the bill, as the birth of a 
tenant in tail ; or a new intereſt to a party, as. 
the happening of ſome other contingency ; 
the defect may be ſupplied by a bill which is 
uſually called a ſupplemental bill, and is in 
fact merely fo with reſpect to the reſt of the 
fuit, though with reſpect to its immediate ob- 
ject, and againſt any new party, it has in ſome 
degree the effect of an original bill, If any 
event happens which occaſions any alteration 
in the intereſt of any of the parties to a ſuit, 
and does not deprive a plaintiff ſuing in his 
own right of his whole intereſt in the ſubject ; 
as in the caſe of a mortgage or other partial 
change of intereſt; or if a plaintiff ſuing in his 
own right is entirely deprived of his intereſt, 
but he is not the ſole plaintiff; the defect ariſ- 


(5) I Atkyns, 291. 3 Atkyns, 217. | 
ing 


( 6s ) 


ing from this event may be ſupplied by a bill 
of the ſame kind, which 1s likewiſe commonly 
termed, and is in ſome reſpects, a ſupplemental 
bill merely, though in otherreſpects, and eſpeci- 
ally againſt any new party, it has alſo in ſome de- 
gree the effect of an original bill. In all theſe 
_ eaſes the parties to the ſuit are able to proceed 
in it to a certain extent, though from the de- 
fect ariſing from the event ſubſequent to the 
filing of the original bill the proceedings are 
not ſufficient to attain their full object. 

If the intereſt of a ſole plaintiff ſuing in auter 
droit entirely determines by death or other- 
wiſe, and ſome other perſon thereupon be- 
comes intitled to the ſame property under 
rhe ſame title; as in the caſe of new aſſignees 
under a commiſſion of bankrupt, upon the 
death or removal of former aſſignees (1); or 
in the caſe of an executor or adminiſtrator, 
upon the determination of an adminiſtration 
durante minori ætate (u) or pendente lite; the ſuit - 
may be likewiſe added to and continued by 
ſupplemental bill {x}. For in theſe caſes there 


(.) 1 Atkyns, 88, 89. miniſtration determined by 


3 Atkyns, 218. death, a bill of revivor by a 
(u) Prec. in Ch. 175. ſubſequent adminiſtrator has 
Car. Rep. 22. been admitted. 2 Vern, 


(x) In the caſe of an ad- 237. 2 Eq. Ca. Ab. 3, 4. 


- 


15 


3 

3s no change of intereſt which can affe& the 
queſtions between the parties, but only a 
change of the perſons in whoſe name the ſuit 
muſt be proſecuted. But if à ſole plaintiff ſuing 
za his own right is deprived of his whole intereſt 
in the matters in queſtion by an event ſubſe- 
quent to the inſtitution of a ſuit, as in the caſe 
of a bankrupt or inſolvent debtor whoſe whole 
property is transferred to aſſignees; or in caſe 
ſuch a plaintiff aſſigns his whole intereſt to 
another ; the plaintiff being no longer able 
to proſecute for want of intereſt, and his aſ- 
fignees claiming by a title which may be li- 
tigated, the benefit of the proceedings cannot 
be obtained by a ſupplemental bill, but muſt be 
fought by an original bill )) in the nature of 
a ſupplemental bill, which will be the ſubject 
of diſcuſſion in a ſubſequent page. 

And if by any event the whole intereſt of a 
defendant is entirely determined, and the ſame 
intereſt is become veſted in another by a title 
not derived from the former party ; as in the 
caſe of ſucceſſion to a biſhoprick or benefice, 
or of the determination of an eſtate tail and 
the veſting of a ſubſequent remainder in 
poſſeſſion; the benefit of the ſuit muſt alſo be 


(y) Com. Rep. 589. 


0 obtained 


LF an); 


obtained by original bill in the nature of a 
ſupplemental bill : though if the defendant 
whoſe intereſt has thus determined is not the 
ſole defendant the new bill is ſupplemental] as 
to the reſt of the ſuit, and is ſo termed and 
conſidered. But if the intereſt of a defendant 
is not determined, and only becomes veſted in 
another* by an event ſubſequent to the in- 
ſtitution of a ſuit; as in the caſe of alie- 
nation by deed or deviſe, or by bankruptcy or 
inſolvency ; the defect in the ſuit may be ſup- 
plied by ſupplemental bill, whether the ſuit is 
become defective merely, or abated as well as 
become defective, For in theſe caſes the new 
party comes before the court exactly in the 
ſame plight and condition as the former party, 
is bound by his acts, and maybe ſubject to all the 
coſts of the proceedings from the beginning of 
the ſuit 2. 
In all theſe caſes if the ſuit has become a- 
bated as well as defective, the bill is common- 
ly termed a ſupplemental bill in the nature of 
a bill of reviyor, as it has the effect of a bill of 
revivor in continuing the ſuit. 2 

2. Wherever a ſuit abates by death, and 
the intereſt of the perſon whoſe death has 


(z) 1 Atkyns, 89, 
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eauſed the abatement is tranſmitted to that 
repreſentative which the law gives or aſcer- 
tains, as an heir at law executor or admi- 
niſtrator; ſo that the title cannot be diſputed, 
at leaſt in the court of chancery, but the per- 
ſon in whom the title is veſted is alone to be 
aſcertained; the ſuit may be continued by 
bill of revivor merely. If a ſuit abates by 
marriage of a female plaintiff, and no act 
is done to affect the rights of the party 
but the marriage, no title can be diſputed; 
the perſon of the huſband is the ſole fact to 
be aſcertained, and therefore the ſuit may be 
continued in this caſe likewiſe by bill of re- 
vivor merely. 

When a ſuit became abated after a decree 
ſigned and inrolled (a), it was anciently the 
practice to revive the decree by a ſubpœna in 
the nature of a ſcire facias, upon the return of 
which the party to whom it was directed might 
ſhew cauſe againſt the reviving of the de- 
cree (b), by infiſting that he was not bound by 

the decree (c), or that for ſome other reaſon it 
ought not to be inforced againſt him, or that the 
perſon ſuing the ſubpœna was not entitled to the 


(a) 1 Vezey, 184. : (c) 1 Ch. Ca. 273. 
(5) 3 Chan. Rep. 15. : 


benefit 


. 
benefit of the decree. If the opinion of the 
court was in his favour he was diſmiſſed with 
coſts. If it was againſt him (d), or if he did 
not oppoſe the reviving of the decree, interro- 
gatories were exhibited for his examination 
touching any matter neceſſary to the proceed- 
ings. If he oppoſed the reviving of the decree 
on the ground of facts which were diſputed, he 
was alſo to be examined upon interrogatories, 
to which he might anſwer or plead ; and iſſue 
being joined, and witneſſes examined, the 
matter was finally heard and determined by the 
court. But if there had been any proceeding 


ſubſequent to the decree this proceſs was in- 


effeEtual (e), as it revived the decree only, and 
the ſubſequent proceedings could not be re- 
vived but by bill ; and the inrolment of de- 
crees being now much diſuſed, it is become 
the practice to revive in all caſes, indiſcrimi- 
nately, by bill, 

3. If a ſuit becomes abated, and by any act bes 
ſides the event by which the abatement happens 
the rights of the parties are affected, as by a ſet» 
tlement, or a deviſe under certain circumſtances; 
though a bill of revivor merely may continue 
the ſuit ſo as to enable the parties to proſecute 


(4) 1 Ch. Ca. 273. 2 Eq. Ca. Ab. 180. 
(e) 2 Chanc. Rep. 67. | 


Nn 2 33 bo SAS: 2 — r —— 
a — 4 —— the * 


— 1h 222 


S 8 n 
Enna bed is? 
Aon. ab wh .: KH. © 


2 — 2 
— 
3737 Sion 
5 — n 


” 
n 8 1 
„ 2 


n * EC 
77. On. 3 Rk! 


p E 


* 
. ” W- N ine r * —_ . 
3 ET ae ng ee a ar. — — 
— I IS ps © — es "Le DDE —— — 
4 g 
7 . 


2 


— , 
* 


r 


— r A * 
. 
o 2 o 
by \ on 


'Y 
ves 2 


( 


it, yet to bring before the court the whole mat- 
ter neceſſary for its conſideration, the parties 
muſt by ſupplemental bill, added to and 
made part of their bill of revivor, ſhew the 
ſettlement or deviſe or other a& by which 
their rights are affected. And, in the ſame 
manner, if any other event which occaſions an 
abatement is accompanied or followed by 
any matter neceſſary to be ſtated to the 
court, either to ſhew the rights of the parties, 
or to obtain the full benefit of the ſuit, 
beyond what is merely neceſſary to ſhew by 
or againſt whom the caule 1s to be revived, 
that matter muſt be ſet forth by way of ſup- 
plemental bill added to the bill of revivor. 


4. If the death of a party, whoſe intereſt is not 
determined by his death, is attended with ſuch 
a tranſmiſſion of his intereſt, that the title to it, 
as well as the perſon intitled, may be litigated 
in the court of chancery ; as in the caſe of 
a deviſe of a real eſtate (F); the ſuit is not 
permitted to be continued by a bill of revivor. 
An original bill, upon which the title may be 
litigated (g), muſt be filed; and this bill will 
have ſo far the effect of a bill of revivor, that 


Y ICh. Ca. 123. 174. g) 1 Eq. Ca. Ab. 2. in 
3 Ch. Rep. 39. Moſely, Marg, 2 Freem. 132. 
44+ Oy. 1 


if 


(© &@ ) 


If the title of the repreſentative ſubſtituted by 
the act of the deceaſed party is eſtabliſhed, 
the ſame benefit may be had of the proceed- 
ings upon the former bill as if the ſuit had 
been continued by a bill of revivor (%.) 

6. If the intereſt of a plaintiff or defendant, 
ſuing or defending in his own right, wholly 
determines, and the ſame property becomes 
veſted in another perſon not claiming under 
him ; as in the caſe of an ecclefiaſtical perſon 
ſucceeding to a benefice, or a remainder-man 
in a ſettlement becoming intitled upon the 
death of a prior tenant under the ſame ſettle- 
ment (i); the ſuit cannot be continued by bill 
of revivor, nor can its defects be ſupplied by a 
ſupplemental bill. For though the ſucceſſor 
in the firſt caſe, and the remainder-man in 
the ſecond, have the ſame property which the 
predeceſſor, or prior tenant, enjoyed; yet they 
are not in many caſes bound by his acts, nor 
have they in ſome caſes preciſely the ſame 
rights. But, in general, by an original bill 
in the nature of a ſupplemental bill the bene- 
fit of the former proceedings may be obtained. 
If the party whoſe intereſt is thus determined 


() 1 Vern. 427. 2 Vern. (i) 2 Eq. Ca. Ab. 3. 2 
548, 672. 2 Brown. Parl. Brown. Parl. Ca. 320, 454, 
529. 1 Eq. Ca. A5, 83. 455. 2 
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( 68 ) 


was not the ſole plaintiff or defendant ; or if 
the property which occaſions a bill of this na- 
ture affects only a part of the ſuit ; the bill, 
as to the other parties and the reſt of the ſuit, 
is, as has been before obſerved, ſupplemental 
merely.—There ſeems to be this difference 
between an original bill in the nature of a bill 
of reviyor, and an original bill in the nature of 
a ſupplemental bill. Upon the firſt the 
benefit of the former proceedings 1s abſolutely 
obtained, ſo that the pleadings in the firſt 
cauſe, and the depoſitions of witnefles, if any 
have been taken, may be uſed in the ſame 
manner as if filed or taken in the ſecond 
cauſe (); and if any decree has been made in 
the firſt cauſe, the ſame decree ſhall: be made 
in the ſecond (1). But in the other caſe a new 
defence may be made; the pleadings and de- 
depoſitions (m) cannot be uſed in the ſame 
manner as if filed or taken in the ſame cauſe; - 
and the decree, it any has been obtained, is na 
otherwiſe of advantage than as it may be an 
inducement. to the court to make a fimilar. 
decree. 


{!) 1 Atk. 89. | See alſo 1 Vern, 41 3. and 4 
(c) 2 Vern. 548, 672. Brown. P. C. 157. as to 
1 Eq. Ca. Ab. 83. reading in one cauſe de- 


(n Prec. in Ch. 212. poſitions taken in another. 


Have 
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Having conſidered generally the diſtinctions 
between the ſeveral kinds of bills by which 
a ſuit, become detective or abated, may be 


added to or continued, or by which the benefit 


of the ſuit may be obtained ; it remains in this 


place to confider more particularly the frame of 
the firſt three of thoſe kinds. The other twowill 
form part of the ſubject to be conſidered under 
the next head. | 

1. A ſupplemental bill muſt ſtate the original 
bill, and the proceedings thereon ; and if the 
ſupplemental bill is occaſioned by an event 
ſubſequent to the original bill, it muſt ſtate that 


event, and the confequent alteration with re- 


ſpect to the parties; and, in general, the ſup- 
plemental bill muſt pray, that all the de- 
fendants may appear and anſwer to the charges 
it contains. For, if the ſupplemental bill is 
not for a diſcovery merely, the cauſe muit be 
heard upon the ſupplemental bill at the ſame 
time that it is heard upon the original bill, if 
if it has not been before heard; and if the 
cauſe has been before heard, it muſt be farther 
heard upon the ſupplemental matter (). It 
indeed the alteration or acquiſition of intereſt 


happens to a defendant, or a perſon neceflary 
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6 
to be made a defendant, the ſupplemental bill 
may be exhibited by the plaintiff in the ori- 
ginal ſuit againſt ſuch perſon alone, and may 


pray a decree upon the-particular ſupplement- 


al matter alledged againſt that perſon only (o); 
unleſs, which is frequently the caſe, the in- 
tereſts of the other defendants may be affect- 
ed by that decree. Where a ſupplemental 
bill is merely for the purpoſe of bringing for- 


mal parties before the court as defendants, 


the parties defendants to the original bill need 
not in any caſe be made parties to the ſupple- 
mental (p). 

2. A bill of revivor cis lte the original 
bill, and the ſeveral proceedings thereon, and 
the abatement ; it muſt ſhew a. title to re- 
vive (90, and charge that the cauſe ought to be 
revived, and ſtand in the fame condition with 
reſpect to the parties in the bill of revivor as 
it was in with reſpect to the parties to the ori- 
ginal bill at the time the abatement happened; 
and it muſt pray that the ſuit may be revived 
accordingly. It may be likewiſe neceſſary to 
pray that the defendant may anſwer the bill 
of revivor, as in the caſe of a requiſite admiſ- 


(o) 3 Atkyns, 217. ) Com. Rep. 590. 
() 3 Atkyns, 217, WY | 


fion 


3 


ſion of aſſets (7) by the repreſentative of a de- 
ceaſed party. In this caſe if the defendant does 
admit aſſets the cauſe may proceed againſt him 
upon an order of reyivor merely; but if he does 
not make that admiſſion the cauſe muſt be heard 
for the purpoſe of obtaining the neceſſary ac- 
counts of the eſtate of the deceaſed party to 
anſwer the demands made againſt it by the 
ſuit; and the prayer of the bill, therefore, in 
ſuch caſe uſually is, not only that the ſuit may 
be revived, but alſo that in caſe the defendant 
ſhall not admit aſſets to anſwer the purpoſes of 
the ſuit, thoſe accounts may be taken ; and 
ſo far the bill is in the nature of an original bill. 
If a defendant to an original bill dies before 
putting in an anſwer, or after an anſwer to 
which exceptions have been taken, or after an 
amendment of the bill to which no anſwer has 
been given, the bill of revivor, though requir- 
ing in itſelf no anſwer, muſt pray that the 
perſon againſt whom it ſeeks to revive the ſuit 
may anſwer the original bill, or fo much of it 
as the exceptions taken to the anſwer of the 
former defendant extend to, or the amend- 
ment remaining unanſwered. 

Upon a bill of revivor, the defendants muſt 
| anſwer in eight days after appearance, and 


(r) Prac. Reg. 45. 
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( 72 ) 

ſubmit that the ſuit ſhall be revived, or ſhew 
cauſe to the contrary; and in default, unleſs 
the defendant has obtained an order for farther 
time to anſwer, the ſuit may be revived with- 
out anſwer, by an order made upon motion as 
a matter of courſe (s). The ground for this 
is an&llegation, that the time allowed the de- 
fendant to anſwer by the courſe of the court 
is expired, and that no anſwer is put in: it is 
therefore preſumed that the defendant can ſhew 
no cauſe againſt reviving the ſuit in the manner 
prayed by the bill. 

An order to revive may alſo be obtained in 
like manner if the defendant puts in an anſwer 
ſubmitting to the revivor, or even without that 
ſubmiſſion if he ſhews no cauſe againſt the 
revivor. Though the ſuit is revived of courſe 


in default of the defendant's anſwer within 


eight days, he muſt yet put in an anſwer if the 
bill requires it ; as if the bill ſeeks an admiſſion 
of aſſets, or calls for an anſwer to the original 
bill ; the end of the order of revivor being 
only to put the ſuit and proceedings in the 
fituation in which they ſtood at the. time of 
the abatement, and to enable the plaintiff to 
proceed accordingly. And notwithſtanding an 


(„% See 3 Pecre Williams, 348, 


order 


C- 93) 


order for revivor has been thus obtained, yet 


if the defendant conceives that the plaintiff is 
not entitled! to revive the ſuit againſt him he 
may take thoſe ſteps which are neceſſary to 
prevent the farther proceeding on the bill, 


and which will be noticed in treating of the 


different modes of defence to bills of revivor ; 
and though theſe fteps ſhould not be taken, 
yet if the plaintiff does not ſhew a title to re- 
vive he cannot finally have the benefit of the 
ſuit when the determination of the court is 
is called for on the ſubject (7). 

After a decree a defendant may file a bill of 
revivor, if the plaintiffs, or thoſe ſtanding in 
their right, neglect to do it (20). For then 
the rights of the parties are aſcertained, and 
plaintiffs and defendants are equally intitled 
to the benefit of the decree, and equally have 


a right to proſecute it (x). The bill of re- 


vivor in this caſe, therefore, merely ſubſtan- 
tiates the ſuit, and brings before the court the 
parties neceſſary to ſee to the execution of the 
decree, and to be the objects of its operations, 
rather than to litigate the claims made by the 


(?) 3 P. Wms. 348. (x) See however, 3 Atk, - 
(2) Prec. in Chan, 197. 691. and 2 Vern, 296. 
1 Eq. Ca. Ab, 2, 
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( 74 ) 

ſeveral parties in the original pleadings(y), 
except ſo far as they remain undecided. In 
the caſe of a bill by creditors on behalf of 
themſelves and other creditors, any creditor 
is intitled to revive (z). A ſvit become en- 
tirely abated may be revived as to part only of 
the matter in litigation, or as to part by 
one bill and as to the other part by an- 
other. Thus if the rights of a plaintiff in a 
juit upon his death become veſted, part in his 
real, and part in his perſonal repreſentatives ; 
the real repreſentative may revive the ſuit fo 
far as concerns his title, and the perſonal ſo 
jar as his demand extends (a). 

3. A bill of revivor and fupplement 1s mere- 
ly a compound of thoſe two ſpecies of bills, 
and in its ſeparate parts muſt be framed and 
proceeded upon in the ſame manner. 

III. Bills in the nature of original bills, 
though occaſioned by former bills, are of eight 
kinds. 1. Croſs bills. 2. Bills of review, to 
* and reverſe decrees ſigned and inroll- 
ed. 3. Bills in the nature of bills of review, 
to examine and reverſe decrees either ſigned 
and inrolled or not, brought by perſons not 


G) 1 Eq. Ca. Ab. ; (z) 1 Eq. Ca. Ab. 3. 
Finch v. Lord Winchel. (a) 1 Eq. Ca. Ab. 3, 4. 
fea. 


bound 


( 75) | 
bound by the decrees. 4. Bills impeaching 
decrees upon the ground of fraud. 5. Bills 


to ſuſpend the operation of decrees on ſpe- 
cial circumſtances, or to avoid them on the 


ground of matter ſubſequent. 6. Bills to 


carry decrees into execution. 7. Bills in the 
nature of bills of revivor. And 8. bills in 
the nature of ſupplemental bills, 

1. A croſs bill is a bill brought by a de- 
fendant againſt a plaintiff or other parties in a 
former bill depending, touching the matter in 
queſtion in that bill. A bill of this kind is 
uſually brought to obtain, either a neceffary 
diſcovery, or full relief to all parties. Tt 
frequently happens, and particularly if any 
queſtion ariſes between two defendants to a 
bill, that the court cannot make a complete 
decree, without a croſs bill or croſs bills to 
bring every matter in diſpute completely be- 
before the court, litigated by the proper 
parties, and upon proper proofs. In this caſe 
it becomes neceſſary for ſome or one of the de- 
fendants to the original bill to file a bill a- 
gainſt the plaintiff and other defendants in that 
bill, or ſome of them, and bring the litigated 
point properly before the court. A croſs bill 
ſhould ſtate the original bill, and proceedings 
thereon, and the rights of the party exhibiting 

| the 
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the bill which are neceſſary to be made the 
ſubje& of croſs litigation, or the ground on 
which he reſiſts the claims of the plaintiff in 
the original bill if that is the object of the 
new bill. But a croſs bill being generally con- 
ſidered as a defence (5), or as a proceeding to 
procure a complete determination of a matter 
already in litigation in the court, the plaintiff is 
not, at leaſt as againſt the plaintiff in the ori- 
ginal bill, obliged to ſhew any ground of equity 
to ſupport the juriſdiction of the court (c). 
A croſs bill may be filed to anſwer the purpoſe 
of a plea puis darrein coutinuance at the com- 
mon law. Thus where pending a ſuit, and after 
replication and iſſue joined, the defendant hav- 
ing obtained a releaſe attempted to prove it viva 
voce at the hearing, it was determined that 
the releaſe not being in iſſue in the cauſe the 
court could not try the fact or direct a trial 
at law for that purpoſe, and that a new bill 
muſt be filed to put the releaſe in iſſue. In 
the caſe before the court, indeed, the bill 
directed to be filed ſeems to have been intend- 
ed to impeach the releaſe on the ground of 
fraud or ſurpriſe, and therefore to have been 
a proceeding on the part of the plaintiff in the 
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(3) 3 Atkyns, 812. (e) Hardres, 160, 
original 
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original bill. But it was clearly determined 
that without being put in iſſue in the cauſe by 
a new bill it could not be ufed in proof (d). 
Upon hearing a caufe it ſometimes appears, 
that the ſuit already inftituted is inſufficient to 
bring before the court all matters neceſſary to 
enable it fully to decide upon the rights of all 
the parties. This moſt commonly happens 
where perſons in oppoſite intereſts are co-des 
fendants, ſo that the court cannot determine 
their oppoſite intereſts upon the bill already 
filed, and the determination of their intereſts 
is yet neceſſary to a complete decree upon the 
ſubje& matter of the ſuit. In ſuch a caſe, 
if upon hearing the cauſe the difficulty appears, 
and a croſs bill has not been exhibited to re- 
move the difficulty, the court will direct a bill 
to be filed, in order to bring all the rights of 
all the parties fully and properly for its de- 
ciſion; and will reſerve the directions or de- 
clarations which it may be neceſſary to give or 
make touching the matter not fully in liti- 
gation by the former bill, until this new bill 
is brought to a hearing (e). 
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(d) Hayne and Hayne, (e) 2 Ch. Ca. 248. 
3 Ch. Rep. 39. | 3 Atkyns, 110, 


2. The 
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2. The object of a bill of review is to pro- 
eure an examination and reverſal of a decree ( 


made upon a former bill, and ſigned by the 


perſon holding the great ſeal and inrolled (g). 
It may be brought upon error of law appear- 
ing (Y) in the body of the decree itſelf (i), or 
upon diſcovery of new matter. In the firſt 
eaſe the decree can only be reverſed upon the 
ground of the apparent error (4%; as if an ab- 
ſolute decree be made againſta perſon, whoupon 
the face of it appears to have been at the time an 
infant C). A bill of this nature may be brought 
without the leave of the court previouſly giv- 
en (nh. But if it is ſought to reverſe a decree 


figned and inrolled, upon diſcovery of ſome 
new matter (), the leave of the court muſt 


be firſt obtained (o); and this will not be 
granted, but upon allegation upon oath that 


the new matter could not be produced or uſed 


(f) As to bills of review, () Tothill, 41. 1 Ch. 
and the reaſon for admitting Rep. 231. Nelſ. Rep. 86. 
them, ſee 27 Hen. VIII. Prac. Reg. 50. 4 Vin. Ab. 


15 414. 
(g) Tothill, 47. Boh. ()) Prac. Reg. 196. 
Curſ. Chanc. 353. (u.) 2 Atkyns, 534. 
) 1 Ch. Ca. 54. (2) 2 Vezey, 576. 3 P. 


(%) 1 Roll. Ab. 382, Wms. 371. Nelſ. Rep. 52. 
Prec. in Chan, 260. 3 P. (o) Tothill, 42. 
Wms. 371. | 


\ by 


E 7% 2) 


by the party claiming at the time when the 
decree was made (p). If the court is ſatisfied 
that the new matter 1s relevant and material, 
and ſuch as might probably have occaſioned 
a different determination (), it will permit a 
bill of review to be filed (r). 

A bill of review upon new matter diſcovered 
has been permitted even after an affirmance of 
the decree in parliament (s) ; but it may be 
doubted whether a bill of review upon error 
in the decree itſelf can be brought after af- 
firmance in parliament (7). If upon a bill of 
review a decree has been reverſed, another 
bill of review may be brought upon the de- 
cree of reverſal (4). But when twenty years 
have elapſed from the time of pronouncing 
a decree, which has been ſigned and inrol- 
led, a bill of review cannot be brought (x) ; 
and after a demurrer to a bill of review 
has been allowed a new bill of review on the 
ſame ground cannot be brought ). It is 
a rule of the court, that the bringing a bill of 


(p) 2 Brown. Parl. Ca. (z) 2 Chan. Pract. 633. 
109. Prac. Reg. 51. But ſee 1 Vern. 417. 

(q) 1 Vezey, 432. (+) Brown. Parl. Ca. 95. 

(r) 1 Vezey, 430. 5 Brown. P. C. 460. 6 

(s) 1 Vern. 416. Brown. P. C. 395. 

(*) Ib. 418. | (y) 1 Vern. 135, 
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( 8 ) 


teview ſhall not prevent the execution of the 


decree impeached ; and if money is directed to 
be paid, it ought regularly to be paid before the 
bill of review is filed, though it may afterwards 
be ordered to be refunded (z). 

In a bill of this nature it is neceſſary to 
ſtate (a) the former bill, and the proceedings 
thereon ; the decree, and the point in which 
the party exhibiting the bill of review con- 
ceives himſelf aggrieved by it (5) ; and 
the ground of law, or new matter diſcover- 
ed, upon which he ſeeks to impeach it; and 
if the decree is impeached on the latter ground 
it ſeems neceſſary to ſtate in the bill the leave 
obtained to file it (c), and the fact of the diſ- 
covery (4), though it may be doubted whether 
after leave given to file the bill that fact is 
traverſable. The bill may pray, fimply, that 


- 


(z) 2 Brown, P, C. 24. 
Note. 

(a) 3 Ch. Rep. 49. 2 
Prax. Alm, Cur. Chan. 
520. 2 Chan. Prac. 629. 

(5) 4 Vin. Ab. 414. Pl. 5. 

(e) 1 Vern. 292. Boh. 
Curſ. Canc. 396, 397. 

(4) Hanbury againſt Stee- 
vens. Jin. 1784, in Chan- 
cery. In this caſe, which 


was upon a ſupplemental 
bill in nature of a bill of re- 
view, the court ſeemed to 
be of opinion that the fact of 
the diſcovery was traverſ- 
able, and not being admit- 
ted by the defendant ought 
to have been proved by 
the plaintiff to intitle him 
to proceed at the hearing 
of the cauſe. 


the 


Bt J 

the decree may be reviewed, and reverſed in 
the point complained of, if it has not been 
carried into execution. If it has been carried 
into execution, the bill may alſo pray the 
farther decree of the court, to put the party 
complaining of the former decree into the fi- 
tuation in which he would have been if that 
decree had not been executed. If the bill is 
brought to review the reverſal of a former de- 
cree, it may pray that the original decree may 
ſtand (e). The bill may alſo, if the original 
ſuit has become abated, be at the ſame time a 
bill of revivor (). A ſupplemental bill may 
likewiſe be added, if any event has happened 
which requires it (g) ; and particularly if any 
perſon not a party to the original ſuit becomes 
intereſted in the ſubje&t he muſt be made a 
party to the bill of review (Y) we way of ſup- 
plement. 

To render a bill of review ca the de- 
cree ſought to be impeached muſt have been 
figned and inrolled. If, therefore, this has not 
been done, a decree may be examined and re- 
verſed upon a ſpecies of ſupplemental bill, in 


18 2 Chan. Prac. 634. ) 1 Vern. 135. 
(J) 2 Prax, Alm. Cur. (5) Hardres, 104. 
Chanc. 522. 


GG | nature 
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nature of a bill of review, where any new mat- 
ter has been diſcovered fince the decree (i). 
As a decree not figned and inrolled may be 
altered upon a re-hearing, without the affiſt- 
ance of a bill of review, it there is ſufficient 
matter to reverſe it appearing upon the form- 
er proceedings ; the inveſtigation of the de- 
cree muſt be brought on by a petition of re- 
hearing (): and the office of the ſupplemental 
bill, in nature of a bill of review, is to ſupply 
the defect which occaſioned the decree upon the 
former bill (). It is neceflary to obtain the 
leave of the court to bring a ſupplemental bill 
of this nature (%, and the ſame affidavit is 
required for this purpoſe as is neceſſary to ob- 
tain leave to bring a bill of review on diſ- 
covery of new matter. The bill in its frame 
nearly reſembles a bill of review; except that 
inſtead of praying that the former decree may 
be reviewed and reverſed, it prays that the 
cauſe may be heard with reſpect to the new 
matter made the ſubject of the ſupplemental 
bill at the ſame time that it is reheard upon 


(i) 2 Atkyns, 40. 3 At- e) Order 17, Oct. 1741. 


kyns, 811. Rules and Orders in Ch. 
(% 2 Vezey, 598. 107. 2 Atkyns, 139. 3 
(i; 2 Atkyns, 177. Atkyns, 811. 2 Vezey, 

| 571, 596» 
the 


( 83 ) 

Uhe origitial bill, and that the plaintiff may 
have ſuch relief as the nature of the caſe made 
by the ſupplemental bill requires. 

* If a decree is made againſt a perſon who 
had no intereſt at all in the matter ih diſpute, or 
had not ſuch an intereſt as was ſufficient to ren- 
der the decree againſt him binding upon ſome 

perſon claiming the ſame or a ſimilar in- 

tereſt (n), relief may be obtained againſt error 
in the decree by a bill in the nature of a bill 
of review. Thus if a decree is made againſt a 
tenant for life only ; a remainder-man in tail, 
or in fee, cannot defeat the proceedings againſt 
the tenant for life, but by a bill, ſhewing the 
error in the decree, the incompetency in the 
tenant for life to ſuſtain the ſuit, and the ac- 
cruer of his own intereſt, and thereupon pray- 
ing that the proceedings in the original cauſe 
may be reviewed, and for that purpoſe that 
the other party may appear to, and anſwer this 
new bill, and that the rights of the parties 
may be properly aſcertained. A bill of this 
nature, as it does not ſeek to alter a decree 
made againſt the plaintiff himſelf, or againſt 
any perſon under whom he claims, may be 
filed without the leave of the court, 


(2) 1 Ch. Ca. 272. 
G 2 4. If 


(3 

4. If a dectce has been obtained by fraud, 
it may be impeached by original bill /o) with- 
out the leave of the court (p) ; the fraud uſed 
in obtaining the decree being the principal 
point in iſſue, and neceſſary to be eſtabliſhed 
by proof before the propriety of the decree 
can be inveſtigated. And where a decree has 
been ſo obtained the court will reſtore the 
parties to their former ſituation whatever their 
rights may be %. Beſides caſes of direct fraud 
in obtaining a decree, it ſeems to have been 
confidered, that where a decree has been 
made againſt a truſtee, the ceſtui que truſt not 
being before the court and the truſt not diſ- 
covered; or againſt a perſon who has made 
ſome conveyance or incumbrance not diſco- 
vered ; or where a decree has been made in 
favour of or againſt an heir, when the anceſtor 
has in fact diſpoſed by will of the ſubject mat- 
ter of the ſuit ; the concealment of the truſt, 
or ſubſequent conveyance, or incumbrance, or 


(% 2 P. Williams, 73. 
3 P. Wms. 111. 1 Brown. 
Parl. Ca. 414. In 3 P. 
Williams. 111. it is ſaid 
that a decree in ſuch caſe 
may be ſet aſide on petition; 
but chis was probably meant 
to extend only to the caſe 


of a decree not ſigned and 
inrolled, and where the fact 
of fraud could not be con- 
troverted. 

(% 3 Atkyns, 811. Rep. 
temp. Talbot, 201. 

(2) 2 Brown. P. C. 44. 


will, 
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will, in theſe ſeveral caſes, ought to be treated 
as a fraud (r). It has been alſo ſaid that where 
an improper decree has been made againſt an 
infant, without actual fraud, it ought to be im- 

peached by original bill (5). 
A bill to ſet aſide a decree for fraud muſt 
ſtate the decree, and the proceedings which 


led to it, with the circumſtances of fraud 


on which it is impeached. The prayer muſt 
neceſſarily be varied according to the na- 
ture of the fraud uſed, and the extent of its 
operation in obtaining an improper deciſion of 
the court. 

| 5, The operation of a decree ſigned and 
inrolled has been ſuſpended on ſpecial cir- 
cumſtances, or avoided by matter ſubſequent 
to the decree, upon a new bill for that purpoſe. 
Thus during the troubles after the death of 
Charles the Firſt, upon a decree for a fore- 
cloſure in caſe of non-payment of principal 
intereſt and coſts due on a mortgage, the 
mortgagor at the time of payment being for- 
ced to leave the kingdom to avoid the con- 
ſequences of his engagements with the royal 
party, and having requeſted the mortgagee to 


(r) 1 Ch. Ca. 151, 152. (s) 1 P. Wms. 737. 2 
3 Ch, Rep. 95+ Vezey, 232. | 
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ſell the eſtate to the beſt advantage and pay 
himſelf, which the mortgagee appearcd to bave 
acquieſced in ; the court upon a new bill en- 
larged the time far performance of the decree, 
upon the ground of the inevitable neceſſity 
which prevented the mortgagor from comply- 
ing with the ſtrict terms of it, and alſo. made 
a new decree on the ground of the matter ſub- 
ſequent to the former decree (). 

6. Sometimes from the neglect of partics, 
or ſome other cauſe, it becomes impoſſible 
to carry a decree into execution without the 
farther decree of the court (2). This happens, 
generally, in caſes where the parties having 
neglected to procecd upon the decree, their 
rights under it become ſo embarraſſed by a 
variety of ſubſequent events, that it is neceſſary 
to have the decree of the court to ſettle and 
aſcertain them. Sometimes ſuch a bill is 
exhibited by a perſon who was not a party 
nor claims under any party . to the original 
decree ; but claims in a fimilar intereſt, or is 
unable to obtain the determination of his own 
rights till the decree 1s carried into execution. 
Or it may be brought by or againſt a perſon 


(1)-x: Ch. Ca. 61. See (2) 2 Chanc. Rep. 128. 
alſo 1 Ch. Ca. 3. and 250. 2 Vern. 409. 
2 Ch. Ca. 8. 
claiming 
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claiming as aſſignee of a party to the decree (x). 
The court in theſe caſes in general only en- 
forces, and does not vary the decree ; but on 
circumſtances it has ſometimes confidered the 
directions, and varied them in caſe of a miſ- 
take (y), and it has even refuſed to enforce the 
decree (S); though in other caſes the court, and 
the houſe of lords upon an appeal, ſeem to have 
conſidered that the law of the decree ought not 
to be examined on a bill to carry it into ex- 
ecution (a). Such a bill may alſo be brought 
to carry into execution the judgement of an 
inferior court of equity (5), it the juriſdiction 
of that court is not equal to the purpoſe ; as 
in the caſe of a decree in Wales, which the 
_ defendant avoided by flying into England (c): 
but in this caſe the court thought itſelf intitled 
to examine the juſtice of the deciſion, though 
affirmed in the houle of lords (4). 
A bill for this purpoſe is, generally, partly 
an original bill, and partly a bill in the nature 
of an original bill, though not ſtrictly origi- 


(x) 1 Ch, Ca . (an) 2 Veney; ; 6 
Wms. 197. 4 Brown. P. Brown. P. C. 395. See 


6 alſo 2 Brown. P. C. 523. 
(y) 1 Vezey, 239. (5) 1 Roll. Ab. 373. 
(z) 1 Vezey, 218. (c) 1 Atkyns, 408. 


(4) Douglas, 6. 


64 nal ; 
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nal; and fometimes it is likewiſe a bill of re- 
vivor, or a ſupplemental bill, or both. The 
frame of the bill is varied accordingly, 


7. It has been already mentioned (e), that 
when the intereſt of a party dying is tranſ- 
mitted to another, in ſuch a manner that the 
tranſmiſſion may be litigated in this court, as 
in the caſe af a deviſe, the ſuit cannot be 
revived by or againſt the perſon to whom the 
jntereſt is ſo tranſmitted : but that ſuch per- | 
ſon, if he ſucceeds to the intereſt of a plaintiff, 
is intitled to the benefit of the former ſuit ; 
and if he ſucceeds to the intereſt of a defend- 
ant, the plaintiff is intitled to the benefit of 
the former ſuit againſt him; and that this be- 
nefit is to be obtained hy an original bill in 
nature of a bill of revivor, A bill for this 
purpoſe muſt ſtate the original bill, the pro- 
ceedings upon it, the abatement, and the man- 
ner in which the intereſt of the party dead has 
been tranſmitted ; and it muſt charge the validi- 
ty of the ichen, and ſtate the rights which 
have accrued by it, The bill is faid to be original, 
merely for want of that privity of title between 
the party to the former and the party to the lat- 


(e) P. 66. 


ter 


(89 ) 

ter bill, though claiming the ſame intereſt, as 
would have permitted the continuance of the 
ſuit by bill of revivor. Therefore, when the 
validity of the alledged tranſmiſſion of intereſt 
is eſtabliſhed, the-party to the new bill ſhall be 
equally bound by or have advantage of the 
proceedings on the original bill, as if there had 
been ſuch a privity between him and the party 
to the original bill claiming the ſame in- 
tereſt (f) ; and the ſuit is conſidered as pend- 
ing from the filing of the original bill, ſo as to 
ſave the ſtatute of limitations, to have the 
advantage of compelling the defendant to an- 
ſwer before an anſwer can be compelled to a 
croſs bill, and every other advantage which 
would have attended the inſtitution of the ſuit 
by the original bill if it could have been con- 
tinued by bill of revivor merely (g). 

8. It has been alſo mentioned (+), that if the 
intereſt of a plaintiff or defendant, ſuing or de- 
tending in his own right, wholly determines, 
and the ſame property becomes veſted in an- 
other perſon, not claiming under him ; the 
ſuit cannot be continued by a bill of revivor, 


(f) 2 Vern. 548, 672. (g) 1 P. Wms. 266. 
Prec. in 8 134 2 Brown, (>) P. 67. 
Parl. Ca. 529. 


and 
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and its defects cannot be ſupplied by, a ſupple- 
mental bill: but that by an original bill in the na- 
ture of a ſupplemental bill the benefit of the for- 
er proceedings may be obtained. A bill for this 
purpoſe muſt ſtate the original bill, the pro- 
ceedings upon it, the event which has deter- 


mined the intereſt of the party by or againſt 


whom the former bill was exhibited, and the 
manner in which the property has veſted in the 
perſon become intitled. It muſt then ſhew the 
ground upon which the court ought to grant 
the benefit of the former ſuit to or againſt the 
perſon ſo become intitled ; and pray the de- 
cree of the court adapted to the caſe of the 
plaintiff in the new bill /i). This bill, 
though partaking of the nature of a ſup- 
plemental bill, is not an addition to the origi- 
nal bill, but another original bill, which in its 
conſequences may draw to itſelf the advantage 
of the procecdings on the former bill. 

IV. Informations in every reſpect tollow the 
nature of bills, except in their ſtyle. When 
they concern only the rights of the crown, or 
of thoſe whoſe rights the crown takes under 
its particular protection, they are exhibited 
in the name of the King's attorney or ſolici- 


(:) 2 Brown. Parl. Ca, 320. 


tar- 
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tor-general as the informant ; and, as before 
obſerved, in the latter caſe always and in the 
former ſometimes a relator is named, who in 
reality ſuſtains and directs the ſuit. It may hap- 
pen that this perſon has an intereſt in the matter 
in diſpute, and ſuſtains the character of plaintiff 
as well as of relator ; and in this caſe the plead- 
ing is ſtyled an information and bill. An in- 
formation concerning the rights of the queen, is 
exhibited alſo in the name of herattorney-gene- 
ral, The proceedings upon an information can 
only abate by the death or determination of inte- 
reſt of the defendant. If there are ſeveral rela- 


tors, the death of any of them, while there ſur- 


vives one, will not in any degree affect the ſuit : 
but if all the relators die, or if there is but one 
and that relator dies, the court will not permit 
any farther proceeding till an order has been ob- 
tained for liberty to inſert the name of a new 
relator, and ſuch name is inſerted accordingly ; 
otherwiſe there would be no perſon liable to 
pay the coſts (4) of the ſuit, in caſe the infor- 
mation ſhould be deemed improper, or for any 
other reaſon ſhould be diſmiſſed. 

The difference in form between an informa- 
tion and a bill conſiſts merely in offering the 


(4) 1 Vezey, 72. 2 Vezey, 327. 
3 ſub- 
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ſubject matter as the information of the officer 
in whoſe name it is exhibited, at the relation 
of the perſon who ſuggeſts the ſuit in thoſe 
caſes where a relator is named, and in ſtating the 
acts of the defendant to be injurious to the 


crown or to thoſe whoſe rights the crown thus 


endeavours to protect. When the pleading is 
at the fame time.an information and bill it is a 
compound of the forms uſed for each when 
ſeparately exhibited. 


In this inveſtigation of the frame and end 
of the ſeveral kinds of bills, the matters re- 
quiſite to the ſufficiency of each kind have 
been generally confidered ; but they will in 
fome degree be more particularly noticed in 
the following chapter, in treating of the de- 
fence which may be made to the ſeveral kinds 
of bills, and conſequently of the advantages 
which may be taken of their inſufficiency both 
in form and ſubſtance. 
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CHAPTER THE SECOND. 


Or THE DEFENCE To BILLS. 


ON 
By whom a Suit may be defended. 


IN treating of the defence which may be 
I made to a bill it will be proper to conſider, 
I. By whom a ſuit may be defended. II. The 
nature of the various modes of defence ; under 
which head will be he conſidered, 1. demur- 
rers, 2. pleas, 3. anſwers and diſclaimers, or 
any two or more of them jointly, each re- 
ferring to a ſeparate and diſtinct part. of the 
bill. 
When the intereſt of the crown, or of thoſe 
whole rights are under it particular protection, 
13 concerned in the defence of a ſuit, the 
king's attorney-general, or during the vacancy 
of that office the ſolicitor-gencral, becomes 
a neceſſary party to ſupport that intereſt, The 

queen's 


( 94 ) 
queen's attorney or ſolicitor ſeems to be the 


party neceſſary to defend her rights (a). 
All other bodies politic and corporate, and 


perſons who do not partake of the prerogative 


of the crown, and have no claim to its parti- 
cular protection, defend a ſuit either by them- 
ſelves or under the protection of or jointly with 
others. Bodies politic and corporate, and per- 
ſons of tull age, not being married women or 
idiots or lunatics, defend a ſuit by themſelves; 
but infants idiots and lunatics are incapable by 
themſelves of defending as they are of inſtitut- 
Ing a ſuit; and married women can only defend 
Jointly with their huſbands, except under parti- 


cular circumſtances, unleſs a ſpecial order is 


obtained to authoriſe or compel their defends 


ing ſeparately, | 
Infants inſtitute a ſuit by their next friend ; 


but to defend a ſuit the court appoints them 
guardians, who are uſually their neareſt rela- 


tions, not concerned in point of intereſt in the 


matter in queſtion. If a perſon 1s by age, or 
infirmities, reduced to a ſecond infancy, he 


may alſo defend by guardian (3). 
Idiots and lunatics defend by their com- 
mittees, who are by order of the court ap- 


(a) See 2 Roll. Ab. 213. (5) Prec. in Chan. 429. 


point- 
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pointed guardians for that purpoſe as a mat- 
ter of courſe ; and if it happens that an idiot or 
lunatic has no committee, or the committee has 

an intereſt oppoſite to that of the perſon whoſe 
property is entruſted to his care, an order may 
be obtained for appointing another perſon as 
guardian for the purpoſe of defending a ſuit. 
So if a perſon who 1s in the condition of an 
idiot or lunatic, though not found ſuch by in- 
quiſition, is made a defendant, the court, upon 
proper information of his incapacity, will di- 
rect a guardian to be appointed. 

A married woman, though ſhe cannot by 
herſelf inſtitute a ſuit, and if her huſband is 
not joined with her muſt ſeek the protection of 
ſome other perſon as her next friend, may yet, 
by leave of the court, defend a ſuit ſeparately 
trom her huſband without the protection of 
another (c). Thus if ſhe clainis in oppoſition 
to any claims of her huſband, or if ſhe lives 
ſcparare from him (d), or difapproves the de- 
fence he wiſhes her to make (e), ſhe may ob- 
tain an order for liberty to defend the ſuit ſe— 
parately (). If a huſband is plaintiff in a ſuit, 


(c) 4 Vin. Ab. 147. A ſeparate anſwer put 
Baron & Feme. I. a, 20. in by a married woman 
(4) Prec. in Chan. 429. without an order. for the 


Tothill, 75. purpoſe may be ſuppreſſed 
(e) 2 Arkyns, 50. 2 Eq as irregularly filed; 1 Ch. 
Ca. Ab. 66. Rep. 68, 


and 
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and makes his wife a defendant ; he treats her as 
a feme ſole, and ſhe may anſwer ſeparately with- 
out an order of the court for the purpoſe (g). 
The wife of an exile, or of one who has ab- 
jured the realm, may defend as ſhe may ſue 
alone (5); and if a huſband is out of the juriſ- 
diction of the court (7) though not an exile, 
or if he cannot be found (4), his wife may 
be compelled to anſwer ſeparately. If a 
married woman obſtinately refuſes to join in 
defence with her huſband, ſhe may alſo be 
compelled to make a ſeparate defence ; and 
for that purpoſe an order may be obtained 
that proceſs may iſſue againſt her ſeparately (J). 
Except under ſuch circumſtances a married 


woman can only defend jointly with her huſ- 
band. | 


(2) 3 Atk. 478. (i) 2 Vern. 613. 
(+) See page 24. andz (&) 1 Prec. in Ch: 328. 
Vern, 104. (1) 1 Ch, Ca. 29%. 
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FART 1. 


Of the Nature of the various Modes of Defence to & 
Bill; and firſt of Demurrers. 


IT has been mentioned () that the per- 

ſon againſt whom a bill is exhibiced, be- 
ing called upon to anſwer the complaint 
made againſt him, may defend himſelf, 1. By 
demurrer, by which he demands the judge- 
ment of the court whether he ſhall be com- 
pelled to anſwer the bill or not (2). 2. By 
plea, whereby he ſhews ſome cauſe why the 
ſuit ſhould be diſmiſſed delayed or barred (o). 
3. By anſwer which, controverting the caſe 
ſtated by the plaintiff, confeſſes and avoids, or 
traverſes and denies, the ſeveral parts of the 
bill /p); or, admitting the caſe made by the bill, 
ſubmits to the judgement of the court upon it, 


(m) Page 13. (p) 2 Weſt. Symb. Chan, 
(u) Pract. Reg. 137. 194. Pract. Reg, 6, 
(o) Pract. Reg. 273. . 
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or upon 2 new caſe made by the anſwer, or 
both: or by diſclaimer, which at once ter- 
minates the ſuit, the defendant diſclaiming all 
right in the matter ſought by the bill (9). 
And all or any of theſe modes of defence may 
be joined, provided each relates to a ſeparate 
and diſtinct part of the bill. ' 

It has alſo been obſerved that the grounds 
on which defence may be made to a bill, either 
by anſwer, or by diſputing the right of the 
plaintiff ro compel the anſwer which the bill 
requires, are various both in their nature and 
in their effect. Some of them, though a 
complete defence as to any relief, are not ſo 
as to a diſcovery ; and when there 1s no ground 
for diſputing the right of the plaintiff to the 
relief prayed, or if the bill ſeeks only a diſ- 
covery, yet if there is any impropriety in re— 
quiring the diſcovery, or if it can anſwer no pur- 
poſe for which a court of equity ought to com- 
pel it, the impropriety or immateriality of 
the diſcovery may be uſed as a ground to pro- 
re& the defendant from making it. Different 
grounds of defence therefore may be applic- 
able to different parts of a bill ; and every 
ſpecies of bill requiring its own peculiar 


(r) Pract, Reg. 141. 


ground 
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ground to ſupport it, and its own peculiar 
form to give it effect, à deficiency in either of 
| theſe points is a ground of defence to it. 
Whenever any ground of defence is appar-- 
ent on the bill itſelf, either from matter con- 
tained in it, or from defect in its frame or 
in the caſe made by it, the proper mode of 
defence is by demurrer. A demurrer is an al- 
legation of a defendant, which, admitting the 
matters of fact (s) alledged by the bill to be 
true, ſhews that as they are therein ſet forth 


they are inſufficient for the plaintiff to pro- 


ceed upon or to oblige the defendant to an- 
ſwer /t); or that for ſome reaſon apparent on 
the face of the bill, or becauſe of the omiſſion 


of ſome matter which ought to be contained 


therein, or for want of ſome circumſtance 
which ought to be attendant thereon, the de- 
fendant ought not to be compelled to anſwer. 
It therefore demands the judgement of the 
court whether the defendaht ſhall be eompell- 

ed to make anſwer to the plaintiff's bill; or to 
ſome certain part thereof (2). The caules of 


(s) A demurrer confeſſes (t) Prac. Reg, 131. 
matter of fact only, and not (A 3 P. Wms. 80. Prac, 
matter of law. Lord Raym. Reg. 132. 

18. 
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demurrer are merely upon matter in the bill (x), 
or upon the omiſſion Mof matter which ought 
to be therein or attendant thereon ; and not 
upon any foreign matter alledged by the de- 
fendant. The principal ends of a demurrer 
are, to avoid a diſcovery which may be pre- 
Judicial to the defendant, to cover the defective 
title, or to prevent unneceſſary expence. If 
no one of theſe ends is obtained, there is little 
uſe in a demurrer. For, in general, if a de- 
murrer would hold to a bill, the court, though 
the defendant anſwers, will not grant relief 
upon hearing the cauſe, There have been, 
however, caſes in which the court has given 
relief upon hearing, though a demurrer to the 
relief would probably have been allowed (z). 
But the caſes are rarc. | 

Bills have been already conſidered under 
three general heads ; 1. original bills; 2. bills 
not original; and 3. bills in the nature of ori- 
ginal bills. The ſeveral kinds of bills ranged 
under the ſccond and third heads being con- 
ſequences of bills treated of under the firſt 
head, the defence which may be made to origi- 
nal bills in its variety comprehends the feye- 


(x) Prac. Reg. x 32. (2) 3 P. Wms. 150. 12 
(3) 3 P. Wms. 395 Mod, 171. 


ral 


1 


ral defences which may be made to every other 
kind of bill, except ſuch as ariſe from the pe- 
euliar form and object of each kind. In 
treating therefore of demurrers it will be con- 
venient firſt to conſider demurrers to original 
bills; under which head the nature of demurrers 
in general and the principal grounds of demur- 
rer to every kind of bill will be neceflarily no- 
ticed: the diſtinct cauſes of demurrer peculiar 
to the ſeveral other kinds of bills will be then 
mentioned: and in the third place will be 
confidered the frame of demurrers in general, 
and the manner in which their validity is de- 
termined. 

In treating of original bills they have been 
divided into bills praying relief, and bills 
not praying relief; and it has been mentioned 
that both require a diſcovery from the party 
againſt whom the bill is exhibited. Demurrers 
to original bills may therefore be conſidered 
under two heads; firſt demurrers to relief, 


which frequently include a demurrer to diſco- 


very; and ſecondly demurrers to diſcovery 
only, which ſometimes conſequentially affect 
the relief. Under theſe heads will neceſſarily 
be conſidered the cauſes of demurrer as well to 
bills which ſeek a diſcovery only as to ſuch as 
kewiſe pray relief. 
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From what has been obſerved in a preced» 
ing page it may be collected that the principal 
grounds of objection to the relief ſought by an 
original bill, which can appear on the bill it- 
ſelf and may therefore be taken advantage of 
by demurrer, are theſe (a); I. that the ſubject 
of the ſuit is not within the juriſdiction of a 
court of equity; II, that ſame other court of 
equity has the proper juriſdiction; III, that 
the plaintiff is not entitled to ſue by reaſon of 
ſome perſonal diſability; IV. that he has no 
intereſt in the ſubject or no title to inſtitute 
ſuit concerning it; V. that he has no right to 
call on the defendant, concerning the ſubject of 
the ſuit; VI. that the defendant has not that 
intereſt in the ſubject which can make him li- 
able to the claims of the plaintiff; VII. that 
for ſome reaſon founded on the ſubſtance of 
the caſe the plaintiff is not intitled to the re- 
lief he prays. To theſe may be added, VIII. 
the deficiency af the bill to anſwer the purpoſe 
of complete juſtice : and IX, the impropriety 
of confounding diſtinct ſubjects in the ſame 


(a) It has been ſaid that moſt uſual to apply to the 
a defendant may demur to a court that the bill may be 
bill if it appears upon the diſmiſſed. Moſely 47. 356. 
face of it to be brought for Bunbury 17, Comyn, 715, 
2 very ſmall ſum ; but it is 


bill, 


„ 


bill, or of unneceſſarily multiplying ſuits. 
When the diſcovery ſought by a bill can only 
be aſſiſtant to the relief prayed, a ground of de- 
murrer to the relief will alſo extend to the diſ- 
covery; but if the diſcovery may have a farther 
purpoſe, the plaintiff may be intitled to it 
though he has no title to relief. In conſider- 
ing, therefore, theſe ſeveral grounds of de- 
murrer to relief, ſuch as may, and ſuch as can- 
not, extend to diſcovery likewiſe, will be 
diſtinguiſhed. 

I. The general objects of rhe juriſdiction 
of a court of equity have been noticed in a 
former page; and from thence it may be col- 

lected, that the juriſdiction, when it aſſumes a 
power of decifion, 1s to be exerciſed, 1, where 


the principles of law by which the ordinary 


courts are guided give a right, but the powers 
of thoſe courts are not ſufficient to afford a com- 
plete remedy, or their modes of proceeding are 
inadequate to the purpoſe ; 2. where the courts 
of ordinary juriſdiction are made inſtruments of 
injuſtice ; 3. where the principles of law by 
which the ordinary courts are guided give no 
right, but upon the principles of univerſal 
juſtice the interference of the judicial power is 
neceſſary to prevent a wrong, and the poſitive 
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law is filent ; and it may alſo be collected that 
courts of equity, without deciding upon the 
rights of the parties, adminiſter to the ends af 
juſtice by aſſuming a juriſdiction ; 4. to remove 
impediments to the fair deciſion of a queſtion 
in other courts ; 5. to provide for the ſafety of 
property in diſpute pending a litigation ; 6, 
to reſtrain the aſſertion of doubtful rights in a 
manner productive of irreparable damage; 7. 
to prevent injury to a third perſon by the 
doubiful title of others; and 8, to put a 
bound to vexatiqus and oppreſſive litigation, 
and to prevent multiplicity of ſuits : and 
farther, that courts of equity, without pro- 
nouncing any judgement which may affect the 
rights of parties, extend their juriſdiction ; 9. 
to compel a diſcovery which may aſſiſt the 
deciſion of other courts ; and 10. to preſervg 
teſtimony when in danger of being loſt before 
the matter to which it relates can be made the 
ſubje&t of judicial inveſtigation, 


I. Caſes frequently occur in which the 


principles (5) by which the ordinary courts 
are 


(5) The exiſtence of of ordinary juriſdiction has 
courts of equity in Eng- ſugg geſted an idea that the 
land diſtinct from the courts ordinary courts, and eſpe- 
cially 


(10s, ) 


guided in their adminiſtration of juſtice give a 
right, but from accident or fraud or defect in 
their mode of proceeding, thoſe courts can af- 
ford no remedy, or cannot give the moſt com- 
plete remedy ; and ſometimes the effect of a 
remedy attempted to be given by a court of 
ordinary juriſdiction is defeated by fraud or 
accident. In ſuch caſes courts of equity will 
interpoſe to give thoſe remedies which the or- 
dinary courts would give, if their powers were 
equal to the purpoſe, or their mode of adminiſt- 
ering juſtice could reach the evil; and alſo to 
enforce remedies attempted to be given by thoſe 
courts when their effect is ſo defeated. Thus 


cially the courts of common 
law, have not in their ad- 
miniſtration of juſtice any 
recourſe to ſuch principles 
of deciſion as are merely 
rules of equity. But in fact 
thoſe principles have been 
as conſtantly applied by the 
ordinary courts as by the 
courts of equity; except 
where they have claſhed 
'with eſtabliſhed rules of the 
common law, and where 
the forms obſerved in the 
proceedings of the ordinary 
courts have not admitted of 


the application, And from 


time to time, the courts of 
common law have alſo been 
induced toadmit, as grounds 
of their deciſion, rules eſia« 
bliſhed in the courts of e- 
quity, which they had be- 


tore rejected as claſhing with 


eftabliſhed rules of the com- 
mon law; and for ſome 
purpoles they have alſo no- 
ticed principles of decifion 
eſtabliſhed in the courts of 
equity, which the forms of 
proceeding in the courts of 
common law have not per- 
mitted them direQly to en- 
force. 


where 
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„ 
where an inſtrument on which a title is found- 
ed, as a bond, is loſt; the courts of common 


law affording no remedy, a court of equity will 
interfere to ſupply the defect occaſioned by the 


accident, and will give the ſame remedy which 


a court of common law would have given if 
the accident had not happened (c). If an in- 
ſtrument has been deſtroyed, or is fraud ulent- 
ly ſuppreſſed or with-held from the party 
claiming under it, courts of equity will give 
the ſame relief (d). Indeed they will generally 


lend their aid whenever by fraud or accident a 


perſon is prevented from effectually aſſertin gin 
the courts of ordinary juriſdiction rights found- 
ed on principles acknowledged by thoſe courts. 
In ſome caſes where an act of parliament has 
expreſsly given a right, the courts of ordinary 
juriſdiction have been found incompetent to 
give a remedy, and the courts of equity have 
therefore interpoſed. Thus in the caſe of a 


perſon who had been diſcharged under an act 


for relief of inſolvent debtors, by which his 
future effects were made liable to the demand 
of his creditors, but his perſon was protected; 
the court of chancery, exerciſing its extraor- 


i Ch. Ca. 77. 1 Eq. 287 2 Atk. 61. 
. 24. ; 1 Atk. (d) 1 Vezey, 387. 


dinary 


10 


dinary juriſdiction, enforced a judgement of a 
court of common law againſt his effects, which 
were ſo circumſtanced as not to be liable to 
execution at the common law (2). Where 
parties by contract have given a right, but 
have not provided a ſufficient remedy, the 
courts of equity have alſo interfered. Thus 
where a rent was ſettled upon a woman by 
way of jointure, but ſhe had no power of diſ- 
tas, or other remedy at law, the payment, 
according to the intent of the conveyance, was 
decreed in equity (J). Relief has alſo been 
given where a remedy at law was originally 
provided, but by ſubſequent accident could 
not be enforced ; as where by confuſion of 
boundaries of lands remedy by diſtreſs for 
rent was defeated (g). So if the remedy af- 
forded by the ordinary courts is incomplete, 
a court of equity will lend its aid to give a 
complete remedy. Upon this ground a bill was 
admitted for recovery of an ancient filver altar 
claimed by the plaintiff as treaſure-trove with- 
in his manor : for though he might have re- 
covered at law the value in an action of trover, 
or the thing itſelf, if it could be found, in an 
action of detinue ; yet as the defendant might 


(e) 3 Atk. 352. (g) 1 Vet, 1724 
22 1 Ch. Rep. 5. 
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deface it, and thereby depreciate the value, it 
was determined that the defect of the law in 
that particular ought to be ſupplied in equi- 
ty (). And where an eſtate was held by a 
horn, and a bill was brought by the owner of 
the eſtate to have the horn delivered to him, a 
demurrer was over-ruled (i). Upon the ſame 
principle the juriſdiction of the court is ſup- 
ported in the very common caſe of a hill for de- 


livery of deeds or writings (/), fuggeſting that 


they are in the cuſtody or power of the defend- 


ant; though in early times it ſeems to have 


been conſidered that the juriſdiction did not 
extend to caſes where an action of detinue 
would lie (). In the cafe of contrafts or a- 
greements this principle is carried to the ex- 
rent. The principles by which the courts of 
common law direct their decifions on the ſub. 
je& acknowledge the mutual right of the con- 
tracting parties to ſpecific performance of the 
agreements they have made, but the mode of 
proceeding in thoſe courts enables them only 
to attempt to compel performance by giving 
damages for non-performance. Here there- 


(5) 3 P. Wms. 390. this caſe. See 9 Edw. IV. 
(i) 1 Vern. 273. 41. B. and Stat. 32 Hen. 
(#) The court of chan- VIII. c. 36. f. 9. 
cery has long exerciſed its (7) 9 Edw, IV. 41. B. 
extraordinary juriſdiction in . 
fore 


1090 


fore the courts of equity interfere, to give that 
remedy which the ordinary courts would give, 
if their mode of adminiſtering juſtice would 
reach the evil, by decreeing, according to the 
principles of the common law as well as of 
natural juſtice, ſpecific performance of the a- 
greement ()). This however extends only to 
contracts of which a ſpecific performance is 
eſſential to juſtice ; for if damages for non- 
performance are all that juſtice requires, as in 
the caſe of a contract for ſtock in the public 


funds, a court of equity will not interfere. 


In other caſes where compelling a ſpecific 
act is the only complete remedy for an injury, 
and the ordinary courts can attempt to give 
this remedy only by giving damages, the courts 
of equity will interfere to give the ſpecific re- 
medy, eſpecially if the right has been eſta- 
bliſhed by the determination of the ordinary 


courts. In ſome caſes, as in matters of ac- 


count, partition of eſtates between tenants in 
common, and afſignment of dower, a court of e- 
quity will entertain juriſdiction of a ſuit though 


(ini) The courts of equity formance, and on this head, 
decree performance of agree- great complaints have been 
ments in many caſes where made, the juſtice of which it 
no action would lie at the is beyond the purpoſe of this 
common law for mon- per- treatiſe to conſider. 


remedy 


5 
* 


(ne) 


remedy might perhaps be had in the courts 
of common law. The ground upon which 
the courts of equity firſt interfered in theſe 
caſcs ſeems to have been the difficulty of pro- 
ceeding to the full extent of juſtice in the 
courts of common law C). Thus though ac- 
counts may be taken before auditors in an ac- 
tion of account in the courts of common law, 
yet a court of equity by its modes of proceed- 
ing is enabled to inveſtigate more effectually, 
long and intricate accounts in an adverſe way 
and to compel payment of the balance which 
ever way it turns. In the caſe of partition of 
an eſtate, if the titles of the parties are in any 
degree complicated it is extremely difficult to 
proceed n the courts of common law; and 
where the tenants in poſſeſſion are ſeized of 
particular eſtates only, the perſons intitled in 
remainder cannot be bound by the judgement 
in a writ of partition. In the caſe of dower 
the widow is often much embarraſſed in pro- 
ceeding upon a writ of dower at the common 
law, to diſcover the titles of her deceaſed huſ- 
band to the eſtates out of which ſhe claims her 
dower, to aſcertain their comparative value, 


( Perhaps in ſome of was firſt aſſumed to pre- 
theſe cafes the juriſdiction vent multiplicity of ſuits. 


and 


ann) 


and obtain a fair aſſignment of a third. In 
all theſe caſes therefore the courts of equity, as 
they can proceed with more effect to a complete 
deciſion upon the rights of the parties, will 
lend their aid. But they conſider themſelves in 
ſo doing as ſo far proceeding merely on rights 
which may be afferted in a court of common 
law, that in the two caſes of partition, and aſ- 
ſignment of dower, as no coſts can given in a 
court of common law upon a writ of partition 
or a writ of dower, no coſts are given in a 
court of equity upon bills brought for the 
ſame purpoſes. The courts of equity having 

gone the length of aſſuming juriſdiction in a 
variety of complicated caſes of account, of 
partition, and of aſſignment of dower, ſeem by 
degrees to have been conſidered as having on 
_ theſe ſubjects a concurrent juriſdiction with 
the courts of common law in caſes where no 
difficulty would have attended the proceeding 
in thoſe courts. 


But except in theſe inſtances, and in ſome 


caſes noticed in a ſubſequent page, the courts 
of equity will not aſſume juriſdiction where the 
powers of the ordinary courts are ſufficient for 
the purpoſes of juſtice ; and therefore, in ge- 
neral, where a plaintiff can have as effectual and 

: com- 


(- 18 } 


complete remedy in a court of law as in a 
court of equity, and that remedy is clear and 
certain (o), a demurrer, which is in truth a 
demurrer to the juriſdiction of the court, will 
hold. And if an accident is made a ground 
to give juriſdiction to the court in a matter 
otherwiſe clearly cognizable in a court of com- 
mon law, as the loſs or want of an inſtrument 
on which the plaintiff*s title is founded ; the 
court will not permit a bare ſuggeſtion in a 
bill to ſupport its juriſdiction, but requires a 
degree of proof of the truth of the circum- 
ſtance on which it is ſought to transfer the juriſ- 
diction from a court of common law to a court 
of equity {p), by an affidavit of the plaintiff 
annexed to and filed with the bill. Thus if a 
bill is brought to obtain the benefit of an in- 
ſtrument upon which an action at law would 
lie, alledging that it is loſt, and that the 
plaintiff therefore cannot have remedy at law; 
an affidavit of the loſs muſt be annexed to the 
bill, or a demurrer will hold (). So in the 
caſe of a bill for diſcovery of any inſtrument, 
ſuggeſting that it 1s in the cuſtody or power 
of the defendant, and praying any relief which 


(0) 3 Atkyns, 740. 3 (þ) 2 P. Wms, 541. 
Brown. P. C. 525. (2) 1 Vezey, 346. 


might 


E ns 


might be had at law if the inſtrument was 
in the hands of the plaintiff, an affidavit 
muſt he annexed to the bill that the inſtru- 
ment is not in his cuftody or power, and that 
he knows not where it is, unleſs it is in the 
hands of the defendant. But if the relief 
ſought extends merely to the delivery of the 
inſtrument, or is otherwiſe ſuch as can only 
be given in a court of equity, ſuch an affidavit 
is not neceflary (r). It is allo unneceſſary 
in the caſe of a bill for diſcovery of a can- 
celled inftrument, and to have another deed 
executed (5) ; for if the plaintiff had the can- 
celled inftrument in his hands he could make 
no ule of it at law, and indeed the relief pray- 
ed is ſuch as a court of equity only can give. 
A ſuggeſtion that the evidence of the plaintiff's 
demand is not in his power, is eſſential to a bill 
under theſe circumſtances; and if it is defective 
in this point the defendant may by demurrer al- 
ledge that there is no ſuch charge in the bill (7). 
By demurring to a bill becauſe the plaintiff 
may have remedy at law the defendant wall 
not be debarred of relief in equity upon an- 
other bill, if the plaintiff in the firſt bill ſhould 
proceed at law and recover (2). | 


(r) 2 P. Wms. 541. Nelf, (2) 3 P. Wms. 395- 
Rep. 78. () 3 P. Wms. 397» 
4) NMoſely, 192. . 3 


( Þ 


This objection to a bill is not confined to 
caſes cognizable in courts of common law. If 
any other court of ordinary juriſdiction, as an 
eccleſiaſtical court, court of admiralty, or court 
of prize, is competent to decide upon the ſubject, 
a demurrer will equally hold: except that the 
courts of equity have in the caſe of tithes, and 
in the diſpoſition of the effects of perſons dying 
teſtate or inteſtate, aſſumed a concurrent juriſ- 
diction with the eccleſiaſtical courts, as far as 
the juriſdiction of thoſe courts extends; and in- 
deed the courts of equity in many of theſe 
caſes can give more complete remedy than can 
be afforded in the eccleſiaſtical courts, and in 
ſane caſes the only effectual remedy, 


Courts of equity will alſo lend their aid to 
enforce the judgements of courts of ordinary 
juriſdiction ; and therefore a bill may be 
brought to aſſiſt the execution of an elegit (x), 
or a fieri facias (y), when defeated by a prior 
title, either fraudulent or not extending to the 
whole intereſt of the debtor in the property 
upon which the judgement is propoſed to be 
executed. In ſome cafes, where courts of 
equity formerly lent their aid, the legiſlature 
has by expreſs ſtatute provided for the relief 


(x) Pr. in Ch. 105. 50 1 Vern. 399. 1 P. Wms. 445. 
of 


T vie 3) 
of creditors in the courts of common law; and 
eonſequently rendered the exertion of this 
Juriſdiction in ſuch caſes unneceſſary. In any 
caſe to procure relief in equity the creditor 
muſt ſhew by his bill that he has proceeded at 
law to the extent neceſſary to give him a com- 
plete title. Thus in the caſes alluded to of an 
elegit and fieri facias he uuſt ſhew that he has 
ſued out the writs the execution of which is 
avoided, or the defendant may demur (a); but 
it is not neceſſary for the plaintiff to procure 
returns to thoſe writs (5). The judgements of 


the eccleſiaſtical courts giving civil rights 
will receive the ſame aid from a court of e- 


quity as thoſe of the courts of common law ; 


and therefore where a perſon againſt whom 
there was a ſentence in an eccleſiaſtical court at 
the ſuit of his wife for alimony, intended to a- 
void the execution of the ſentence by leaving 
the kingdom, the court of chancery enters 
tained a bill for a writ of ne cxeat regno, to 
reſtrain him from leaving the kingdom until 
he had given ſecurity to pay the maintenance 
decreed (c). 
(a) 1 Vernon, 398. 3 1577, in Chancery. 

Atk. 2co. () 1 Cl. Ca. 115. 2 Ch. 


(4) Manningham v. Ld. Ca. 145. 2 Ventr, 345» 
Bolinbroke, Elegit, Eaſter 


I 2 2. Some- 
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2. Sometimes a party, by fraud, or accident, 
or otherwiſe, has an advantage in proceeding in 
a court of ordinary juriſdiction which muft 
neceſſarily make that court an inſtrument of 
injuſtice; and it is therefore againſt conſcience 
that he ſhould uſe the advantage. In ſuch 
caſes, to prevent a manifeſt wrong, courts of 
equity have interpoſed, by reſtraining the party 
whole conſcience is thus bound from uſing 
the advantage he has improperly gained ; and 
upon theſe principles bills to reſtrain proceed- 
ings in courts of ordinary juriſdiction are till 
frequent, though the courts of common law 
have been enabled, by the affiſtance of the le- 
giſlature, as well as by a more liberal exertion 
of their inherent powers, to render applications 
of this nature to a court of equity unneceſſary 
in many caſes where formerly no other reme- 
dy was provided. Thus if a deed is fraudu- 
lently obtained, without confideration or for an 
inadequate conſideration ; or if by fraud ac- 
cident or miſtake a deed 1s framed contrary to 
the intention of the parties in their contraCt on 
the ſubject ; the forms of proceeding in the 
courts of common law will not admit of ſuch 
an inveſtigation of the matter in thoſe courts, 
as will enable them to do juſtice. The 

parties 
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parties claiming under the deed have therefore 
an advantage in proceeding in a court of com- 
mon law which it is againſt conſcience that they 
ſhould uſe; and a court of equity will on this 
ground interfere, to reſtrain proceedings at law 
until the matter has been properly inveſtigat- 
ed: and if it finally appears that the deed has 
been improperly obtained, or that it is con- 
trary to the intention of the parties in their 
contract, will in the firſt caſe compel the de- 
livery and cancellation of the deed, and in the 
ſecond caſe will either rectify the deed accord- 
ing to the intention of the parties, or will re- 
ſtrain the uſe of it in the points in which it has 
been framed contrary to or has gone beyond 

their intention in their original contract. The 
inſtances of the exerciſe of the juriſdiction of 
courts of equity in theſe caſes, and eſpecially in 
the caſe of a deed fradulently obtained, are nu- 
merous(d). On the ground of miſtake the courts 
of equity have allo frequently interfered in a va- 
riety of inſtances, and particularly in the caſes of 
defective ſecurities for money (e), and of mar- 
riage ſettlements founded on previous articles, 


() 3 Lev. 36. 1 Vern. (e) 2 Chan, Ca. 22;. 2 
443, 446. 2 Vern, 123, Freeman, 16. 1 Eq. Ca. Ab, 
206. 1 5 320. 2 Vern. 564, 609. 1 

P. Wms. 60, 279, 334. 
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where the ſettlement has been contrary to the 
evident intention of the parties in the articles, 
The courts of equity will interfere upon the 
ſame grounds to relieve againſt inſtruments 
which deſtroy as well as "againſt inſtruments 
which create rights ; and therefore will prevent 
a releaſe which has been fraudulently or impro- 
perly obtained from being made a defence in 
an action at law, And where a fine and non- 
claim were ſet up as a bar to an ejectment by 
an heir at law, who had filed a bill in equity, 
before the time had run on the fine, for diſco- 
very of title deeds, and for other purpoſes, 
with a view try his title at law, the houſe of 
lords upon an appeal reſtrained the ſetting up 
the fine (F). In many caſes of accident, as 
lapſe of time, the courts of equity will alſo re- 
lieve againſt the conſequences of the accident 
in a court of law. Upon this ground they pro- 
ceed in the common caſe of a mortgage, where 
the title of the mortgagee has become abſolute 
at law upon default of payment of the mortgage 
money at the time ſtipulated for payment. 
As the courts of equity will prevent the 
unfair uſe of an advantage in proceeding in 
2 court of ordinary juriſdiction gained by 
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fraud or accident, they will alſo, if the conſe- 
quences of the adyantage have been actually 
obtained, reſtore the injured party to his rights. 
Upon this ground there are many inſtances 
of bills to prevent the effect of a judgement 
at law, and to obtain relief in equity where it 
was impoſſible by any means to have the mat- 
ter properly inveſtigated in a court of law ; 
or where the matter might be ſo inveſtigated, to 
bring it again into a courſe of trial (g). 


Caſes of oppreſſion, where a man has taken 
advantage of the fituation of another to obtain 
from him an unreaſonable contract, have been 
the ſubjects of relief on the ſame ground (+) ; 
and in ſome caſes the courts of equity have re- 
ſcinded improper contracts on the grounds of 
general policy, and to prevent a public incon- 
venience ; as in the caſe of ſecurities given for 
marriage brokage, or for the obtaining of pu- 
blic offices, or employments. 

If a bill for any of theſe purpoſes does 
not ſhew a ſufficient ground for a court of 
equity to interfere, the defendant may demur 
for want of matter of equity in the plaintiff's 
caſe to ſupport the juriſdiction of the court. 


(g) 1 C. C. 43. 3 C. 1 Eq. Ca. Ab. 377, 378. 
Rep. 17. 2 Vern. 146, 2 P Wms. 424. 

190, 232, 378, 419, 437. 60) Caſes in Eq. T. 
Talbot. 38. 
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And the courts of equity will thus re- 
ſtrain and relieve againſt the effect of pro- 
ceedings in other courts in ſuch caſes only 
as concern mere civil rights; and therefore if 
a bill is brought for relief againſt a proceed- 
ing at law upon à criminal proſecution, as 
an indictment or information, or a mandatory 
writ, as a writ of prohibition a mandamus or 
any writ which 15 mandatory and not remedial, 
the defendant may demur (7). 

3. The principles of law which guide the 
deciſions of the courts of ordinary juriſdiction, 
and eſpecially the courts of common law, were 
principally formed in times when the neceſ- 
ſities of men were few, and their ingenuity was 
little exerciſed to ſupply their wants Hence 
it has happened that, according to the prin- 
ciples of natural and univerſal juſtice, there are 
many rights for injuries to which the law, as 
adminiſtered by thoſe courts, has provided no 
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of remedy. This is particularly the caſe in mat- 
1 ters of truſt and confidence, of which the or- 
# dinary courts taking, in a variety of caſes, no 


cognizance, and the poſitive law being ſilent 
on the ſubject, the courts of equity, conſidering 
the conſcience of the party intruſted as bound 


( 2 Vezey, 398. 1 Eq. Ca. Ab. 131. 


5: 38 


to perform the truſt, have interfered to com- 
pel the performance, And in many other caſes, 
where the poſitive law has been filent, and 
there are rights in conſcience for injuries to 
which the ordinary courts afford no remedy, 
the courts of equity have alſo interfered, en- 
forcing the principles of univerſal juſtice upon 
the ground of obligation on the conſcience of 
the party againſt whom they are enforced. 
To ſupport a bill in any of theſe caſes it is 
neceſſary for the plaintiff to ſhew that the ſub- 
ject of the ſuit is ſuch upon which a court of 
equity will aſſume juriſdiction ; and if he fails 
to do ſo the defendant may demur, 


4. Courts of equity in many caſes will act 
as ancillary to the adminiſtration of juſtice in 
other courts, by removing impediments to the 
fair deciſion of a queſtion. Thus if an eject- 
ment is brought to try a right to land in a 
court of common law, a court of equity will 
reſtrain the party in poſſeſſion from ſetting up 
any title which may prevent the fair trial of the 
right; as a term for years or other intereſt in a 
truſtee leſſee or mortgagee. But this will 
not be done in every caſe; for as the court 
proceeds upon the principle that the party in 
poſſeſſion ought not in conſcience to uſe an ac- 
cidental advantage to protect his poſſeſſion a- 
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gainſt a real right in his adverſary, if there is 
any circumſtance which meets the reaſoning 
upon this principle the court will not inter- 
fere, Therefore if the poſſeſſor is a pur- 
chaſer for a valuable conſideration without 
notice of the title of the claimant, this is a 
title in conſcience equal to that of the claim- 
ant, and the court will not 'reſtrain the poſ- 
ſeſſor from uſing any advantage he may be 
able to gain to defend his poſſeſſion. It can 


hardly appear upon the face of a bill that the 


defendant is in ſuch a ſituation, and therefore 
the benefit of this defence muſt generally be 
taken by plea : but if the caſe ſhould be fo 
ſtated, the defendant might demur ; becauſe the 


caſe ſtated would appear to be ſuch in which 
a court of equity ought not to aſſume juriſ- 


diction, If the matter ſuggeſted in a bill as 


an impediment to the determination of a queſ- 


tion in a court of ordinary juriſdiction in fact 


is not ſo, the defendant may alſo demur ; for 
then there is no pretence for the interference 


of a court of equity. 
5. Pending a litigation the property in diſ- 


pute is often in danger of being loſt or injur- 


ed, and in ſuch caſes a court of equity will 
interpoſe to preſerve it, if the powers of the 


court in which the litigation 1 is depending are 
0 in- 


6 323.) 


inſufficient for the purpoſe. Thus during 3 
ſuit in an ecclefiaſtical court for adminiſtration 
of the effects of a perſon dead, a court of equi- 
ty will entertain a ſuit for the mere preſervation 
of the property of the deceaſed till the litiga- 
tion is determined. And pending an eject- 
ment in a court of common law, a court of e- 
quity will reſtrain the tenant in poſſeſſion from 
committing waſte, by felling timber ploughing 
ancient meadow or otherwiſe. Againſt this in- 
convenience a remedy at the common law was 
in many caſes provided during the pendency of a 
real action by the writ of eſtrepement (&#) ; and 
when the proceeding by ejectment became the 
uſual mode of trying a title to land, as the writ 
of eſtrepement did not apply to the caſe, the 
courts of equity, proceeding on the ſame prin- 
ciples, ſupplied the defect. But if the court 
in which the ſuit is depending can itſelf pro- 
vide for the 7 of the property, 2 demurrer 
will hold, 


6. A court of equity will prevent the aſ- 
ſertion of a doubtful right in a manner pro- 
ductive of irreparable injury. Therefore wherg 
the tenants of a manor, claiming a right of 
eſtovers, cut down a great quantity of grows 
ing timber of great value, their title being 


% P. N. B, 60, 
doubt: 
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doubtful the court entertained a bill at the 
ſuit of the lord of the manor to reſtrain this 
aſſertion of it (1); and indeed the commiſſion 
of waſte of every kind, as the cutting of tim- 
ber, pulling down of houſes, ploughing of 
ancient paſture, working of mines, and the 
like, is a very frequent ground for the ex- 
erciſe of the juriſdiction of courts of equity, 
by reſtraining the waſte till the rights of the 


parties are determined. But in all theſe caſes 


the title of the plaintiff muſt be clearly ſhewn 


by the bill, or the defendant may demur, 
The courts of equity ſeem to have proceeded 
upon a fimilar principle in the very common - 
caſes of perſons claiming copy-right of print- 
ed books, and of patentees of alledged inven- 
tions, in reſtraining the publication of the 
book at the ſuit of the owner of the copy, and 
the uſe of the ſuppoſed invention at the ſuit 
of the patentees. But in both theſe caſes the 
bill uſually ſeeks an account, in one of the 
books printed, and in the other of the profit 
ariſen from the uſe of the invention : and in 
all the caſes alluded to it is frequently, if not 
conſtantly, made a part of the prayer of the 
bill, that the right, if diſputed and capable of 
trial in a court of common law, may be there 


(1) Stonor v. Strange. Whiting, Hill. 1768. in 


Mich. 1767, and Stoner v. Chan. 
| tried 
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tried and determined under the direction of 
the court of equity; the final object of the 
bill being a perpetual injunction to reſtrain 
the infringement of the right claimed by the 
plaintiff. 

7. It has been mentioned (n) that where 
two or more perſons claim the ſame thing 
by different titles, and another perſon is in 
danger of injury from ignorance of the real 
title to the ſubjeC in diſpute, courts of equity 
will aſſume a juriſdiction to protect him; and 
that the bill exhibited for this purpoſe is term- 
ed a bill of interpleader, the object of it being 
to compel the claimants to interplead, fo that 

the court may adjudge to whom the property 
belongs, and the pldintiff may be indemnified. 
The principles upon which the courts of equi- 
ty proceed 1n theſe caſes are fimilar to thoſe by 
which the courts of law are guided in the caſe 
of bailment: the courts of law compelling inter. 
pleader between perſons claiming property, for 
the indemnity of a third perſon in whoſe hands 
the property 1s, in thoſe caſes only where by 
agreement of both claimants the property has 
been bailed to the third perſon ; and the courts 
of equity extending the remedy to all caſes to 
Which in conſcience it ought to extend, If a 


(n) Page 47. 


bill 


( £46 } 


bill of interpleader does not ſhew that each of 
the defendants whom it ſeeks to compel to in- 
terplead claims a right, both the defendants 
may demur ; one becauſe the bill ſhews no 
claim of right in him, the other becauſe the 
bill ſhewing no claim of right in the co-de- 
fendant ſhews no cauſe of interpleader Cu). 
Or if the plaintiff ſhews no right to compel 
the defendants to interplead, whatever rights 
they may claim, each defendant may demur, 
A bill of this nature is alſo liable to a peculiar 
cauſe of demurrer ; for as the court will not 
permit ſuch a bill to be brought in colluſion 
with either claimant, the plaintiff, as has been 
already mentioned, is required to annex to his 
bill an affidavit that it is not exhibited in col. 
luſion with any of the parties, to induce the 
court to entertain juriſdiction of the ſuit ; and 
the want of that affidavit is therefore a ground 
of demurrer (o). A bill of this nature gene- 
rally prays an injunction to reſtrain the pro- 
ceedings of the claimants in ſome other court ; 
and as this may be uſed to delay the payment 
of money by the plaintiff, if any is due from 
him, he ought by his bill to offer to pay the 
money due into court. If he does not do ſo it 
is perhaps in ſtrictneſs a ground of demurrer. 


(n) 1 Vezey, 248. (o) 1 Vezey, 248. 
8. In 
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8. In many caſes the courts of ordinary 
juriſdiction admit, at leaſt for a certain time, of 
repeated attempts to litigate the ſame queſtion, 
To put an end to the oppreſſion occaſioned 
by the abuſe of this privilege the courts of 
equity have aſſumed a juriſdiction. Thus 


actions of ejectment having become the uſual 


mode of trying, titles at the common law, and 
Judgements in thoſe actions not being in any 
degree concluſive, the courts of equity have 
interfered ; and, after repeated trials, and ſatiſ- 
factory determinations of queſtions, have grants» 
ed perpetual injunctions to reſtrain farther li- 
tigation , and thus have im ſome degree put 
that reſtraint upon litigation which is the policy 
of the common law in the caſe of real actions (9). 

Courts of equity will alſo prevent mul- 


tiplicity of ſuits; and the caſes in which 


it is attempted, and the means uſed for that 
purpole are various. With this view where 


one general legal right is claimed againſt ſeve- 


ral diſtinct perſons a bill may be brought to 
eſtabliſh the right {7 ). Thus where a right of 
fiſhery was claimed by a corporation through- 
out the courſe of a conſiderable river, and was 


(f) 1 Brown P. C. 266. (9) Strange, 404. 
1 P. Wms. 671, 2 Brown, (r) 2 Atkyns, 484. 
P. C. 217. Bunb, 158. 
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oppoſed by the lords of manors and owners of 

land adjoining, a bill was entertained to eſta» 
bliſn the right againſt the ſeveral opponents, and 
a demurrer was. over-ruled (71). As bills of 
this nature are allowed merely to prevent 
multiplicity of ſuits, by determining the rights 
of the parties upon iſſues directed by the court 
inſtead of putting the plaintiff to ſue a number 
of perſons ſeparately at law, where each ſuit 
would only determine the particular right in 
queſtion between the plaintiff and defendant 
in it, there is no pretence for ſuch a bill where 
a right is diſputed between two perſons only, 
until the right has been tried and decided 

upon at law (). Indeed in oſt caſes it is 
held that the plaintiff ought to eſtabliſh his 
right by a determination of a court of law in 
his favour before he files his bill in equity (); 
and if he has not ſo done, and the right he 
claims has not the ſanction of long poſſeſſion, 
and he has any means of trying the matter at 
law, a demurrer will hold (2). If he has not 
been actually interrupted or diſpoſſeſſed, ſo 
that he has no opportunity of trying his right, 
he may bring a bill to eſtabliſh it though he 


£6) 1 Atkyns, 282. (2) 1 Atkyns, 284. 
(!) 2 Atkyns, 484. (x) 2 Atkyns, 391. 


has 


— 


100 


has not previouſly recovered in affirmance of it 


at law; and in ſuch a caſe a demurrer has 


been over-ruled (x). 


In caſes of this ſort it is not neceſſary to eſta- 


bliſh a right at law before filing a bill where the 
right appears on record, as under letters patent 
for a new invention, in which caſe a demurrerto a 
bill for an injunction to reſtrain an infringement 
of the patent right has been over-ruled %. So in 
the caſes of bills brought by authors or their aſ- 
ſignees to reſtrain the ſale of books, where the 
right which is the foundation of the bill is 
grounded on an act of parliament /z). And 
where a right appeared on record by a former 
decree of the court it was determined that it 
was not neceſſary to eſtabliſh it at law before 
filing a bill (a). | | 

A court of equity will thus eſtabliſh and 
protect private rights, or rights of thoſe who 
may be comprehended under one common 
capacity, as the inhabitants of a pariſh or 
the tenants of a manor ; but will not decree 
a perpetual injunction for the enjoyment of, 


nor eſtabliſh the right of a party who claims 


in contradiction to a public right, as a right 


(x) 1 Atkyns, 284. Prec. in Chan. 23 July 1783. 
in Chan. 531. _ (2) 1 Vezey, 476. 
(y) Horton and Maltby, (a) 1 Vezey, 476. 
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td 4 highway or a common navigable river; 
for that would be to injoin all the people of 
England (6). 

9. To adminiſter to the ends of juſtice, with- 
out pronouncing any judgement which may af- 
feck any rights, the courts of equity in many 
caſes compel a diſcovery which may enable 
other courts to decide on the ſubject. The 
caſes in which this juriſdiction is exerciſed will 
be confidered in treating of demurrers to diſ- 
covery only. : 

10. When the teſtimony of witneſſes is in 
danger of being loſt before the matter to which 
it relates can be made the ſubject of judicial 
inveſtigation, a court of equity will lend its 
aid to preſerve and perpetuate the teſtimony 3 
and as the courts of common law cannot, with- 
out the conſent of all parties, examine witneſſes 
except viva voce upon the trial of an action, 
the courts of equity will ſupply this defect by 
taking and preſerving the teſtimony of wit- 
neſſes going abroad or refident out of the king- 
dom, which may be afterwards uſed in a court 
of common law. As the object of this juriſ- 
diction is to aſſiſt other courts, and by preſerv- 
ing evidence to prevent future litigation, there 


(3) Lord Hardwicke, in 11th of May, 1753. 
Ld. Fauconberg and Pierſe, | 


arc 


1 
are few caſes in which the court will decline to 
exerciſe it. A demurrer to a bill ſeeking the 
benefit of it will therefore ſeldom lie O); and 
in a caſe where the court was of opinion that 
the defendant might demur both to the diſ- 
covery ſought and the relief prayed by a bill, 
it was held that to ſo much of the bill as ſought 
to perpetuare the teſtimony of witneſſes the de- 
fendant could not demur (2). But if the caſe 
made by the bill appears to be ſuch on which 
the juriſdiction of the court does not ariſe, as 
if the matter to which the required teſtimony 
is alledged to relate can be immediately in- 
veſtigated in a court of law, a demurrer will 
hold. Still, however, where from circum— 
ſtances, as the age or infirmity of witneſſes or 
their intention of leaving the kingdom, it has 
been probable that the plaintiff would loſe the 
benefit of their teſtimony though he ſhould 
proceed with due diligence at law; the court 
has ſuſtained a bill for their examination; 
and to avoid a demurrer in this caſe it ſeems 
neceſſary to annex to the bill an affidavit 
of the circumſtance by means of which the 


{y) 1 Atkyns, 451, 671. Chan. 53 1. 1 Rol. Ab. 383. 
1 Perre Wms. 117. Prec. in z) 1 Atkyns, 490. 
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teſtimony may probably be loft /a}. A bill 
for the examination of a fingle witneſs has 
been permitted where his evidence was of the 
utmoſt importance, and he was the only wit- 
neſs to the point; apparently upon the ſingle 
ground that as he was the only witneſs there 
was danger of lofing all evidence of the matter 
before it could be given in a court of law: 
but in this caſe an affidavit of the witneſs was 
annexed to the bill (5). The principle on 
which it is required in theſe caſes to annex to 
the bill an affidavit of the circumſtance which 

renders the examination of witneſſes proper in 
a court of equity, though the matter is capable 


of being made immediately the ſubje& of a 
ſuit at law, ſeems to be the ſame as that on 


which the practice of annexing an affidavit of 
the loſs or want of an inſtrument, to a bill ſeek- 
ing to obtain in a court of equity the mere le- 
gal effect of the inſtrument, is founded ; name- 
ly, that the bill tends to alter. the ordinary 
courſe of the adminiſtration of juſtice, which 
ought not to be permitted upon the bare alle- 
gation of a plaintiff in his bill. 

IT. It has been before noticed that the eſta- 
bliſhment of courts of equity has obtained 


(a) 1 Peere Williams, (3) 3.x Wms. 77. 1Atk, 
I 450. 


through- 
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throughout the whole ſyſtem of our judicial 
polity, and that moſt of the inferior branches 
of that ſyſtem have their peculiar courts of 
equity, the court of chancery aſſuming a ge- 
neral juriſdiction in caſes not within the bounds 
or beyond the powers of inferior juriſdictions. 
The principal of the inferior juriſdictions in 
England are thoſe of the counties palatine of 
Cheſter Lancaſter and Durham, the courts of 
great ſeſſion in Wales, the courts of the two 
univerſities of Oxford and Cambridge, the 
courts of the city of London and of the Cinque- 
ports (c). Theſe are neceſſarily bounded by 
the locality either of the ſubject of the ſuit 
or of the reſidence of the parties litigant. 
Where thoſe circumſtances occur which 
give them juriſdiction, they have excluſive 
juriſdiction in matters of equity as well as 
matters of law; and they have their own pe- 
culiar courts of appeal, the court of chan- 
cery aſſuming no juriſdiction of that nature, 
though it will in ſome caſes remove a ſuit be- 
fore the decifion into the chancery by writ of 
certiorari, When therefore it appears on the 
face of a bill that another court of equity has 


(e) The court of ex- any perſon the privilege of 
chequer, as a court of equi- being ſued there, 
ty, does not ſeem to give to . 
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( 134 ) 
the proper juriſdiction, either immediately or 
by way of appeal, the defendant may demur 
to the juriſdiction of the court of chancery, 
Thus to a bill of appeal and review of a de- 
.cree in the court of the county palatine of 
Lancaſter the defendant demurred, becauſe on 
the face of the bill it was apparent that the 
court of chancery had no juriſdiction ; and the 
demurrer was allowed (d). But demurrers of 
this kind are very rare ; for the want of juriſ- 
diction can hardly appear upon the face of the 
bill, at leaſt ſo concluſively as is neceſſary Ce) 
to deprive the chancery, a court of general 
juriſdiction, of cagnizance of the ſuit ; and a 
demurrer for want of juriſdiction founded on 
locality of the ſubject of the ſuit, which alone 
can exclude the juriſdiction of the chancery in 
a matter cognizable in a court of equity, has 
even been treated as informal and improper (/). 
This, however, can only be confidered as re- 
ferring to caſes where circumſtances may give the 
ehancery juriſdiction, and not to caſes where 
10 circumſtance can have that effect. Thus the 
counties palatine having their peculiar and ex- 
'clufive courts of equity under certain circum- 
ſtances, which will be more fully conſidered 


(4) "Eg 184. {/) 1 Atkyns, 544+, 
(e) 1 Vezey, 203, 204- | | 


0 


in another place /g}, the court of chancery 
will not interfere when all thoſe circumſtances 
attend the caſe, and they are ſhewn to the 
court; though if thoſe circumſtances are not 
ſhewn, or if they are not ſhewn in proper time, 
and the defendant, inſtead of reſting upon them 
and declining the juriſdiction, enters into the 
defence at large, the court, having general 
juriſdiction, will exerciſe it. But where no cir- 
cumſtance can give the chancery juriſdiction, as 
in the caſe alluded to of bill of appeal and 
review of a decree in a county palatine, it will 
not entertain the ſuit even though the defend- 
ant does not object to its deciding on the 
| ſubject. | | 

III. If a plaintiff is not intitled to ſue by 


reaſon of any perſonal diſability, which is ap- 


parent in his bill, the defendant may demur. 
Therefore if an infant or a married woman, 
an idiot or a lunatic, exhibiting a bill, ap- 
pear upon the face of it to be thus incap- 
able of inſtituting a ſuit alone, and no next 
friend or committee is named in-the bill, the 
defendant may demur ; but if the incapacity 
does not appear upon the face of the bill the 
defendant muſt take advantage of it by plea. 
This objection extends to the whole bill, and 


(z) See pleas to the juriſdiction of the court of chancery. 
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6 
advantage may be taken of it as well in the 
caſe of a bill for diſcovery merely as in the 
caſe of a bill for relief. For the defendant in 
a bill for a diſcovery merely, being always in- 
titled to coſts after a full anſwer as a matter of 
courſe, would be materially injured by being , 
compelled to anſwer a bill exhibited by per- 
ſons whoſe property is not in their own diſ- 
Poſal, and who are therefore incapable of pay- 
ing the coſts. 
IV. Intereſt in the ſubject of the ſuit or 
a right in the thing demanded, and pro- 
er title to inſtitute a ſuit concerning it, are 
eſſentially neceſſary to ſuſtain a bill; and if 
they are not fully ſhewn by the bill itſelf the 
defendant may demur, Therefore where a 
proteſtant next of kin claimed a rent- charge 
ſettled on a papiſt on her marriage, a demurrer 
was allowed (+); for the plaintiff had evident- 
ly no right to the thing which he demanded 
by his bill, the papiſt being incapable of tak- 
ing by purchaſe, and the grant of the rent. 
charge being therefore utterly void, And 
where a plaintiff claimed under a will, and it 
was apparent upon the conſtruction of the will 


that he had no title, a demurrer was allowed. 4 


(5) 2 Atkyns, 210. THT, 2 Ves. 247. See alfa 
$7 Prec, in Chan, 589. 
But 


C399 --) 


But in this caſe it was ſaid that, if upon argu- 
ing the demurrer the court had not been ſatiſ- 
fied, and had been therefore defirous that the 
matter ſhould be more fully debated at -a de- 
liberate hearing (4), the demurrer would have 
been over-ruled without prejudice to the de- 
fendant's inſiſting on the ſame matter by way 
of anſwer (Y: which indeed it ſhould ſeem 
may in all cafes be done without the ſpecial 
declaration of the court that the over-ruling 
of the demurrer ſhall be without prejudice. 
Though the plaintiff in a bill may have an in- 
tereſt in the ſubject, yet if he has not a proper 
title to inſtitute a ſuit concerning it, a demur- 
rer will hold. Therefore where perſons who 
had obtained letters of adminiſtration of the 
eſtate of an inteſtate in a foreign court, on that 
ground filed a bill ſeeking an account of the 
eſtate, a demurrer was allowed {m), becauſe 
the plaintiffs did not ſhew by their bill a com- 
plete title to inſtitute a ſuit concerning the 
jubject; for though they might have a right 
to adminiſtration in the proper eccleſiaſtical 


(4) Perhaps this decla- at the hearing ofacauſe in the 
ration fell from the court ordinary courſe ; and the 
rather incautiouſly ; as a dry difference in expence to the 
queſtion upon the conſtruc- parties may be gonſider- 
tion of a will may be as de- able. 

liberately determined upon (0 2 Vezey, 247, 
argument of a demurxer, as (mn) 3 P. Wms, 371. 
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court in England, and might therefore really 
have an intereſt in the thing demanded by 
their bill, yet, not ſhewing that they had ob- 

tained ſuch adminiſtration, they did not ſhew a 
complete title to inftitute their ſuit. And 
where an executor does not appear by his bill 
to have proved the will of his teſtator (n), <= 
appears to have proved it in an improper (o) 
or inſufficient (p) court, as he does not ſw a 
complete title to ſue as executor, a de.nurrer 
will hold. Want of intereſt in the ſubje& of 
a ſuit, or of a title to inſtitute it, are objections 
to a bill ſeeking any kind of relief, or filed for 
the purpoſe of diſcovery merely. Thus though 
there are few caſes in which a man is àot in- 
titled to perpetuate the teſtimony of witnefles, 
yet if upon the face of the bill the plaintiff ap- 
pears to have no certain right to or intereſt in 
the matter to which he craves leave to ex- 
amine, in preſent or in future (9), a demurrer | 
will hold. Therefore where a perſon claim- 
ing as deviſee in the will of a perſon living, but 
a lunatic, brought a bill to perpetuate the teſti- 
mony of witneſſes to the will againſt the pre- 
ſumptive heir at law (r); and where perſons, 


| _ who 
(2) P. Wms. 172. in Chancery, Mich. 1777. 
(0) 3 P. Wms. 371. (r) 1 Vern. 105. 1 Eq. 
(9) 1 P. Wms, 766. Ca. Ab. 234. Smith v, 


(2) Smith v. Att, Gen. Watſon, in Chan. zo June, 
| | 1760, 


( 139 ) 


who would have been entitled to the perſonal 
eftate of a lunatic if he had been then dead in- 
teſtate as his next of kin, ſuppoſing him legi- 
timate, brought a bill, in the life-time of the 
lunatic, to perpetuate the teſtimony of wit- 
neſſes to his legitimacy, againſt the attorney- 
general as ſupporting the rights of the 
crown (s); demurrers were allowed. For the 
parties in theſe caſes had no intereſt which 
could be the ſubject of a ſuit, they ſuſtained 
no character under which they could after- 
wards ule the depoſitions /, and therefore the 
depoſitions, if taken, would have been wholly 
nugatory. So in every caſe where the plain- 

tiff in a bill ſhews only the probability of a 
future title upon an event which may never 
happen, he has no right to inſtitute any ſuit 
concerning it, and a demurrer will hold to any 
kind of bill on that ground, which will extend 
to any diſcovery as well as to relief (4). If the 
claim of the plaintiff is of a matter in itſelf un- 
lawful; as of money promiſed to a counſellor 
at law for advice and pains in carrying on a 
ſuit (x); or of money bequeathed by a will 
1760. 2 Prax, Alm, Cur. (x) Vern. 105, 1 Eg. 
Canc, 500, where there is Ca. Ab. 234. Smith v. Ait. 
the form of a demurrer. Gen, Mich. 1777. 


(s) Smith v. Att. Gen. in (x) Rep. Temp. Finch. 


Chan. Mich. 1777. 75. 
(7) See 2 Prax, Alm, Cur, 
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to purchaſe a dukedom {y) ; the defendant may 
demur to the bill : for the plaintiff not having 
a lawful claim has no title to ſue in a court of 
juſtice. This is a ground of demurrer to a 
bill for a diſcovery merely as well as to a bill 
for relief, But if a plaintiff ſhews a complete 
title, though a litigated one or one that may be 
litigated ; as that of an adminiſtrator where a 
ſuit is depending to revoke the adminiſtra- 
tion (z) ; or of an adminiſtrator where there 
may be another perſonal repreſentative (a); a 
demurrer will not hold, at leaſt to diſcovery, 
For in the firſt caſe till the litigation is deter- 
mined the plaintiff's title 1s good ; and in the 
ſecond caſe the court will not confider the ec- 
cleſiaſtical court as having done wrong. And 
where a doubtful title only is ſhewn, it is ne- 
ceſſarily ſufficient to ſupport a bill ſeeking the 
aſſiſtance of the court to preſerve property in 
diſpute pending a litigation. Therefore where 
a ſuit was pending in an eccleſiaſtical court 
touching the repreſentation to a perſon deceat- 
ed, a demurrer of one of the parties to that 
ſuit, who had poſſeſſed the perſonal eſtate of 
the deceaſed, to a bill for an account filed by 
the other party was over-ruled (5). For as 
the eccleſiaſtical court had no means of ſecuring 


(3). 1 Vern. 5. (3) 1 Atk. 286. And fee 
(z) 1 Vern. 106. 2 Brown, P. C. 476. 


(a) 3 P. Wms. 370. 
the 


( 144 ) 


the effects whilſt the ſuit there was depending, 
the court of chancery thought proper to aſſume 
a juriſdiction for that purpoſe; and the doubt 
in the title of the parties was the very ground 
of the application to the court. | 
V. A plaintiff may have an intereſt in the 
ſubject of his ſuit, and a right to inſtitute a ſuit 
concerning it, and yet may have no right to 
call on the defendant to anſwer his demand. 
This may be for want of privity between the 
plaintiff and defendant. Thus though an un- 
ſatisfied legatee has an intereſt in the eſtate of 
his teſtator, and a right to have it applied to 
anſwer his demands in a due courſe of admi- 
niſtration ; yet he his no right to inſtitute a 
ſuit againſt the debtors to his teſtator's eſtate 
for the purpoſe of compelling them to pay 
their debts in ſatisfaction of his legacy. For 
there is no privity between the legatee and the 
debtors, who are anſwerable only to the per- 
ſonal repreſentative of-the teſtator ; unleſs by 
colluſion between the repreſentative and the 
debtors, or other collateral circumſtance, a diſ- 
tin& ground is given for a bill by the legatee 
againſt the debtors. Bur where an agent has 
been employed, his principal has in many 
caſes a right to a diſcovery of his tranſactions, 
and to demand the property with which he has 
been 


( 4642 ) 


been entruſted, or the value of it, againſt 
thoſe with whom the agent has had dealings ; 
and therefore where a merchant who had em- 
ployed-a factor to ſell his goods filed a bill a- 
gainſt the perſons to whom the goods had R 
been fold, for an account, and to be paid the 
money for which the goods had been fold, 
and which had not been paid to the factor, a 
demurrer was over-ruled (c). 

VI. The plaintiff muſt by his bill ſhew ſome 
elaim of intereſt in the defendant in the ſubject 
of the ſuit which can make him liable to the 
plaintiff*s demands or the defendant may de- 
mur (d). Therefore if a þill is filed to have 
the benefit of, or to impeach an award, and the 
arbitrators are made parties, they may demur 
to the whole bill, as well to diſcovery as re- 
lief (e); for the plaintiff can have no decree 
againſt them, nor can he read their anſwer a- 
gainſt the other defendants. Indeed where an 
award has been impeached on the ground of groſs 
miſconduct in the arbitrators, and they have been 
made parties to the ſuit, the court has gone ſo 
far as to order them to pay the coſts (/ ); and 
probably, therefore, in ſuch a caſe a demurrer 
to the bill would not have been allowed. A 


(c) 2 Atkyns, 394. (f) 2 Atkyns, 395, 504- 
(4) 2 Eq. Ca. Ab. 78. 2 Vezey, 315, 317. 
(e) 2 Vern. 380. 


bankrupt 
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bankrupt made party to a bill againſt his af. 
ſignees touching his eſtate may demur to the re- 
lief, all his intereſt being transferred to his aſ- 
ſignees; but it ſeems to have been generally 
underſtood that if any diſcovery is ſought of 
his acts before he became a bankrupt he muſt 
anſwer to that part of the bill for the ſake of 
diſcovery, and to aſſiſt the plaintiff in obtain- 
ing proof, though his anſwer cannot be read a- 
gainſt his aſſignees; and otherwiſe the bank- 
ruptcy might entirely defeat juſtice. Upon 
the ſame principle it ſeems allo to have been 
conſidered, that where a perſon having had an 
intereſt in the ſubject of a bill has aſſigned that 
intereſt, he may yet be compelled to anſwer with 
reſpect to his own acts before the aſſignment. 
To prevent a demurrer a bill muſt in many 
caſes not only ſhew that the defendant has an 
intereſt in the ſubject, but that he is liable to 
the plaintiff's demands. As where a bill was 
brought upon a ground of equity by the 
obligee in a bond againſt the heir of the 
obligor, alledging that the heir having aſſets 
by deſcent ought to ſatisfy the bond ; becauſe 
the bill did not expreſſly alledge that the heir 
was bound in the bond, although it did alledge 
that che heir ought to pay the debt, ademurrer 
was allowed (F). So where a bill was brought 
by a leffor againſt an aſſignee touching a breach 


(/) 1 Vern, 190. 
2 of 


(9 ) 


of covenant in a leaſe, and the covenant, as 
ſtated in the bill, appeared to be collateral, 
and not running with the land did not there- 
fore bind aſſigns, and was not ſtated by the 
bill expreſſly to bind aſſigns ; the aſſignee de- 
murred, and the demurrer was allowed (g). 
VII. If for any reaſon founded on the ſub- 
ſtance of the cafe as ſtated in the bill the plain- 
riff is not intitled to the relief he prays the 
defendant may demur. Many of the grounds 
of demurrer already mentioned are perhaps re- 
ferable to this head; and in every inſtance, if 
the caſe ſtated 1s ſuch, that admitting the whole 
bill to be true the court ought not to give the 
plaintiff the relief or aſſiſtance he requires in 
the whole or in part, the defect thus appearing 
on the face of the bill is ſufficient ground of 
demurrer. 5 
VIII. It is the conſtant aim of a court of 
equity to do complete juſtice by deciding upon 
and ſettling the rights of all perſons intereſted 
in the ſubject of the ſuit, to make the perform- 
ance of the order of the court perfectly ſafe to 
thoſe who are compelled to obey it, and to pre- 
vent future litigation. For this purpoſe all 
perſons materially intereſted in the ſubject 
ought to be parties to the ſuit, plaintiffs or de- 
fendants, however numerous they may be, 


(g) 1 Vezey, 56. 


fo 
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ſo that a complete decree may be made be- 
tween thoſe parties. In ſome caſes (5), as in 
the inſtance of creditors, ſeeking an account of 
the eſtate of their deceaſed debtor for payment 
of their demands, a few ſuing on behalf of the 
reſt may ſubſtantiate the ſuit (c), and the o- 
ther creditors may come in under the decree. 
But if a huſband ſues alone for a legacy given 
to his wife {d); if one joint-tenant ſues without 
the other (e); if a bill be brought againſt the 
heir only, where the perſonal eſtate is firſt liable 
to anſwer the plaintiff's demand ); and in 
many other caſes (), the want of proper par- 
ties is a good cauſe of demurrer. In ſome caſes, 
however, where all the perſons intereſted are not 
made parties, yet if there is ſuch a privity be- 
tween the plaintiffs and defendants, that a com- 
plete decree may be made, the, want of parties 
ſhali not be a cauſe of demurrer. Thus a bill may 
be brought by a lord of a manor againſt ſome 
of the tenants, or by ſome of the tenants againſt 
the lord, upon a queſtion of common; or by a 
parſon for tithes againſt ſome of the pariſhio- 
ners ; or by ſome of the pariſhioners againſt 

(2) Prec. in Ch. 592. (f) 3 P. Wms. 331. 2 At- 
Gilb. 230. kyns, 51. 


(c) 2 Vezey, 312, 313. (g) Rep. Temp. Finch, 4. 
(4) 1 Ch. Ca. 41. Nelſ. 173, 202. 3 P. Wms. 311. 


Rep. 78. note [I.) 1 Atkyns, 290. 
(e) Rep. Temp. Finch, Nelſ. Rep. 93. 1 Eq. Ca. 
82. Ab. 72. 2 Eq. Ca. Ab. 165, 
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the parſon, to eſtabliſh a general modus (%). 
And if a fufficient reafon for not bringing a ne- 
ceſſary party before the court is ſuggeſted by 
the bill; as if the party is reſident out of the 
juriſdiction of the court, and that fact is charg- 
ed Ci); or if a perſonal repreſentative is a neceſ- 
ſary party, and the repreſentation is charged to 
be in litigation in the eccleſiaſtical court (); a 
demurrer will not hold. So, too, if the bill 
ſeeks a diſcovery of the parties intereſted in the 
matter in queſtion, a demurrer for want of the 
neceſſary parties will not hold {/). 

A demurrer for want of parties. muſt ſhews 
who are the proper parties : not indeed by 
name, for that might be impoffible ; but in 
ſuch manner as to point out to the plaintiff 
the objection to his bill, and enable him to a- 
mend by adding the proper parties. In caſe of 
a demurrer for want of parties, the court has 
permitted the plaintiff to amend, when the 
demurrer has been held good upon argue. 
ment (1). 

IX. The court will not permit a plaintiff to 
demand, by one bill, ſeveral matters of dif- 
ferent natures againſt ſeveral defendants ; for 


(hb) 1 Atkyns, 283. Contr, (4). 2 Atkyns, 51. 
2 Eq. Ca. Ab. 170, GY ui Vein. 95. 

(i) Prec. in Ch, 83, 2 () 2 Ch, Ca, 197. 
Atkyns, 5 10. | | 
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this would tend to load each defendant with ant 
unneceffary burthen of coſts, by ſwelling the 
pleadings with the ſtate of the ſeverat claims 
bf the other defendants; with which he has nd 
eonection. A defendant may therefore de- 
mur, becauſe the plaintiff demands ſeveral mat- 
ters of different natures of ſeveral defendants 
by the ſame bill /). But as the defendants 
may combine together to defraud the plaintiff 
of his rights, and ſuch a combination is uſually 
eharged by a bill; it has been held that the de- 
fendant muſt ſo far anſwer the bill as to deny 
eombination (o). In this however, the defend- 
ant muſt be cautious ; for if the anſwer goes 
farther than merely to deny combination, it 
will over-rule the demurrer (). A demurrer 
of this kind will held only where the plaintiff 
elaims ſeveral matters of different natures ; 
but when one general right is elaimed by the 
bill, though the defendants have ſeparate and 
diſtinct rights, a demurrer will not hold. As 
where a perſon claiming a general right to the 


perſons claiming ſeveral rights in the fiſhery, 
x5 lords of manors, occupiers of lands, or other- 
wiſe (9). For in this cafe the plaintiff did not 


(u) 1 Vern. 446, 463. (p) 1 Vern. 463. 
Hardr. 337. (a) 1 Akyns, 282. 
(ei Vert, 416. . | 

L 2 claim 
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claim ſeveral ſeparate and diſtinct rights, in op- 
poſition to ſeveral ſeparate and diſtinct rights 
claimed by the defendants ; but he claimed one 
general and entire right, though ſet in op- 
poſition to a variety of diſtinct rights claimed 
by the ſeveral defendants, | 

As the court will not permit the plaintiff to 
demand by one bill ſeveral matters of differ- 
ent natures againſt ſeveral defendants, fo it 
will not permit a bill to be brought for part 
of a matter only; but to prevent the ſplit- 
ting of cauſes, and conſequent multiplicity 
of ſuits, will allow a demurrer upon this 
ground (r). 

A diſcovery being compelled, upon a bill 
praying relief, for the purpoſe of enabling the 
plaintiff to obtain that relief, the diſcovery 
is in general incidental to the relief, and a 
demurrer to the relief conſequently extends to 
the diſcovery likewiſe. But as the court en- 
tertains a juriſdiction in certain caſes for the 
mere purpoſe of compelling a diſcovery, with- 
out adminiſtering any relief, it may happen that 
though a plaintiff prays by his bill relief to 
which he 1s not intitled, he may yet ſhew a title 
to a diſcovery ; and therefore though a demur- 
rer may hold to the relief, the defendant may, 
notwithſtanding, be compellable to anſwer to 


(r) 1 Vern, 29. 


the 
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the diſcovery, the bill being then conſidered as 
in effect a bill for a diſcovery merely, Still, 
however, there may be objections to compell- 
ing a diſcovery independent of any objection to 
relief; and though a plaintiff may be intitled 
to the relief he prays, there may yet be rea- 
ſons to induce a court of equity to forbear com- 
pelling a diſcovery. It remains therefore to 
conſider the objections to a bill which are 
cauſes of demurrer to diſcovery only. Theſe 
are, I. that the caſe made by the bill is not 
ſuch in which a court of equity aſſumes a 
juriſdiction to compel a diſcovery : II. that 
the plaintiff has no intereſt in the ſubject, or 
no intereſt which intitles him to call on the 
defendant for a diſcovery : III. that the de- 
fendant has no intereſt in the ſubject to intitle 
the plaintiff to inſtitute a ſuit againſt him even 
for the purpoſe of diſcovery: IV. although both 
plaintiff and defendant may have an intereſt 
in the ſubject, yet that there 1s not that privi- 
ty oi title between them which gives the plain- 
tiff a right to the diſcovery required by his 
bill: V. that the diſcovery if obtained cannot 
be material; and VI. that the fituation of the 
defendant renders it improper for a court of 
equity to compel a diſcovery. 

J. Where a bill prays relief, the diſcovery 
if material to the relief being incidental to it, a 


KS plaintiff 
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plaintiff ſhewing a title to relief alſo ſhews g 
caſe in which a court of equity will compel 
diſcovery, unleſs ſome circumſtance in the ſitu- 
ation of the defendant renders it improper, 
But where the bill is a bill of diſcovery meres 
ly, or becomes ſo in effect, it is neceſſary for 
the plaintiff to ſhew by his bill a caſe in which 
2 court of equity will aſſume a juriſdiction for 
the mere purpoſe of compelling a diſcovery. 
This juriſdiction is exerciſed to aſſiſt the ad- 
miniſtration of juſtice in the proſecution or de- 
fence of ſome other ſuit, either in the court itſelf 
or in ſame other court (s). Where the object 
of a bill is to obtain a diſcovery to aid the pro- 
ſecution or defence of a ſuit inthe court itſelf, 
as the court has already juriſdiction of the 
ſubject, to ſtate the {uit depending is ſuf- 
ficient to give the court juriſdiction upon the 
bill of diſcovery. But if a bill is brought to aid 
by à diſcoycry the proſecution or defence of 
any procceding not merely civil in any other 
court, as an indictment or information, a court 
of equity will not exerciſe its juriſdiction to com- 
pel adiſcovery, and the defendant may demur(z). 
And in the caſe of ſuits merely civil in a court of 


(5) A diſcovery 1 been Del Ris and Vallego, in 
compelled to aid the juriſ. Chan, 11th July 1769. 
diction of a foreign court. 9 2 Vezey, 398. 
Crowe and others againſt 

| ordi- 


1 


ordinary juriſdiction, if that court can itſelf 
compel the diſcovery required a court of equity 
will not interfere (7). Therefore where a bill 
was filed for a diſcovery of the value of the re- 
ſpective real and perſonal eſtates of the inha- 
bitants of a pariſh in which a church-rate had 
been aſſeſſed, and of the application of the 
money collected, a demurrer was allowed, be- 
cauſe the eccleſiaſtical court, to which the ordi- 
nary juriſdiction belonged, was capable of com- 
pelling the diſcovery (). | 

IT. A bill muſt ſhew an intereſt in the plain- 
tiff in the ſubje& to which the required diſ- 
covery relates (x), and ſuch an intereſt as in- 
titles him to call on the defendant for the diſ. 
covery. Therefore where a plaintiff filed a 
bill for a diſcovery merely, to ſupport an ac- 
tion which he alledged by his bill he intended 
to commence in a court of common law, al- 
though by this allegation he brought his caſe 
within the juriſdiction of a court of equity to 
compel a diſcovery, yet the court being of opi- 
nion that the caſe ſtated by the bill was not 
ſuch as would ſupport an action, a demurrer 
was allowed (y); for unleſs the plaintiff had a 
title to recover 1n an action at law, ſuppoſing 


(0) 1 Atk. 288. 1 Vezey, (x) Rep. Temp. Finch. 
205- 2 Vezey, 451. 36, 44 
(x) 1 Atkyns, 288. (») Debbieg and Lord 
Si f Howe in Chan, Hil, 1782. 
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his caſe to be true, he had no title to the af- 
ſiſtance of a court of equity to obtain from the 
confeſſion of the defendant evidence of the 
truth of the caſe, And upon a bill filed by a 
creditor, alledging that he had obtained judge- 
ment againſt his debtor, and that the defend- 
ant to deprive him of the benefit of his judge- 
ment had got into his hands goods of the 
debtor under pretence of a debt due to himſelf, 
and praying a diſcovery of the goods; the 
defendant demurred becaule the plaintiff had 
not alledged that he had ſued out execution, 
and becauſe until he had ſo done the goods 
were not bound by the judgement, and conſe- 
quently the plaintiff had no title to the diſco- 
very; and the demurrer was allowed (2). 
III. Unleſs a defendant has ſome intereſt in 
the ſubject he may be examined as a witneſs, 
and therefore cannot in general be compelled 
to anſwer a bill for a diſcovery (a); for ſuch a 
bill can only be to gain evidence, and the 
an{wer of the defendant cannot be read againſt 
any other perſon, not even againſt another de- 
fendant ta the ſame bill (5). But if the bill 
ſtates that the defendant has or claims an in- 
tereſt, a demurrer, which admits the bill to be 
true, of courſe will not hold (g, though the 
(*) 1 Vern, 399. (5) 2 Vern. 380. 3 B. 
) 2 Vern, 30. 2 At- Wms. 311. Note H. 


Kyp.; 394, 1 Vezey, 426, le) 1 Vezey, 426. . 
b., 394» 1 Vezey, 4 | | f 
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defendant has no intereſt ; and he can then on- 
ly avoid anſwering the bill by plea. There 
ſeems to be an exception to the rule in the 
Caſe of a corporation : for as a corporation can 

anſwer no otherwiſe than under their common 
ſeal, and therefore, though they anſwer falſely, 
there is no remedy againſt them for perjury, it 
has been uſual, where a diſcovery of entries in 
the books of the corporation or of any act 
done by the corporation has been neceſſary, to 
make their ſecretary or book-keeper or other 
officer a party; and a demurrer becauſe the 
bill ſhewed no claim of intereſt in the de- 
fendant has been in ſuch caſe over- ruled (4). 
So where bills have been filed to impeach deeds 
on the ground of fraud, attornies who have pre- 
pared the deeds, and other perſons concerned 
in obtaining them, have been frequently made 
defendants, as parties to the fraud complained 
of, for the purpoſe of obtaining a full diſco- 
very; and no caſe appears in the books of a 
demurrer by fuch a party becauſe he had no 
claim of intereſt in the matter in queſtion by 
the bill. Indeed an attorney under ſuch cir- 
cumſtances, being brought as a party to the ſuit 
to a hearing, has been ordered to pay coſts (e); 
apparently on the ſame ground as coſts were a- 


(4) 3 Peere Williams, 312, (e) 2 Atkyns, 234. 


warded 


- 
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warded againſt arbitrators in the caſes of their 
miſconduct before noticed. 

IV. Although both plaintiff and defendant 
may have an intereſt in the ſubject to which 
the diſcovery required is ſuppoſed to relate, yet 
there may not be that privity of title between 
them which can give the plaintiff a right to 
the diſcovery. Thus where a bill was filed by 
a perſon claiming to be lord of a manor a- 
gainſt another perſon alſo claiming to be lord 
of the ſame manor, and praying, amongſt 
other things, a diſcovery in what manner the 
' defendant derived title to the manor ; the de- 
fendant demurred becauſe the plaintiff had 
mewn no right to the diſcovery, and the de- 


murrer was allowed (7). 
V. As the object of the court in com- 
elling a diſcovery is either to enable itſelf or 
ſome other court to decide on matters in dif- 
pute between the parties, the diſcovery fought 
muſt be material, either to the retief prayed by 
the bill, or to ſome other ſuit actually inftituted 
or capable of being inſtituted. If therefore the 
plaintiff does not ſhew by Eis bill ſuch a cafe 
as renders the difcovery which he feeks mate- 
rial to the relief, if he prays relief; or does 
not ſhew a title to fue the defendant in fome 


(%) Adderley and Sparrow, in Chan. Hil, 1779- 
I other 
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other court (f\5 or that he is actually involved in 
litigation with the defendant or liable to be ſo; 
and does not alſo ſhew that the diſcovery which 
he prays is material to enable him to ſupport 
or defend a ſuit; he ſhews no title to the diſ- 
covery, and conſequently a demurrer will hold. 
Therefore where a bill filed by a mortgagor 
againſt a mortgagee to redeem ſought a diſ- 
covery whether the mortgagee was a truſtee, 
a demurrer to the diſeovery was allowed. For 
as there was no truſt declared upon the mort- 
gage it was not material to the relief prayed 
whether there was any truſt repoſed in the de- 
fendant or not (g). So where a bill was filed 
by a lord of a borough, praying, amongſt other 
things, a diſcovery whether a perſon applying 
to be admitted tenant was a truftee, the defend- 
ant demurred (4), it being wholly immaterial 
to the plaintiff's caſe whether the defendant 
was a truſtee or not. And where a bill was 
brought for a real eſtate, and fought difcovery 
of proceedings in the eccleſiaſtieal court upon a 
grant of adminiſtration, the defendant demurred 
to that diſcoyery, the proceedings in the ecclefi- 
aſtieal court being immaterial to the plaintiff's 
caſe (i). Again, where a bill, to eſtabliſh an 
(/) Debbieg and Lord (4) 2 Vezey, 396, 309. 


flown, in Chan, Bs. 178z- (7) 3 Aukyny 388: 
(8 Rep. Tem, F inch, 214» 
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agreement for a ſeparate maintenance for the 
defendant's wife, prayed a diſcovery of ill 
treatment of the wite to make her recede from 
the agreement, the defendant demurred to the 
diſcovery (+) which could not be material to the 
caſe made by che bill. But in gencral if it can 
be ſuppoſed that the dilcovery may in any way” 
be material to the plaintiff in the ſupport or de- 
fence of any ſuit the defendant will be com- 
pelled to make it (J). Thus where a biſhop 
filed a bill againſt the patron of a living and 
a clerk preſented by him, to diſcover whether 
the clerk had given a bond of reſignation, and 
the patron demurred ecaule the diſcovery 
either was ſuch as might fubject him to pe- 
nalties and forteitures, or it was immaterial to 
the plaintiff; the demurrer was over-ruled, 
the court declaring a clear opinion that the 
bond was not fimoniacal, but conceiving that 
the diſcovery might be material to ſupport a 
defence to a quare inpedit upon this ground, 
ce that the bond put the clerk under the power 
« of the patron in derogation of the rights of 
ce the ordinary ().“ 


VI. The 
(e) 1 Vern, 204. cery, Trin. 1781. In con- 
(1) 1 Vezey, 205. ſequence of this deciſion an 


(-m) Biihop of London a- anſwer was put in admitting 
gainſt Ffytche, in Chan- the bond; and a quareimpedit 
be 
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VI.. The fituation of a defendant may ren- 
der it improper for a court of equity to com- 
pel a diſcovery, either becaule the diſcovery 
may ſubje& the defendant to pains or penal- 
ties, or to ſome forfeiture or ſomething in the 
nature of a forfeiture ; or it may hazard his 
title in a caſe where in conſcience he has at 
leaſt an equal right with the perſon requiring 
'the diſcovery, though that right may not be 
clothed with a perfect legal title, 

It is a general rule, that no one is bound to 
anſwer ſo as to ſubje& himſelf to puniſhment, 
in whatever manner that puniſhment may a- 
riſe, or whatever may be the nature of the pu- 
niſhment (2). If therefore a bill requires an 
anſwer which may ſubject the defendant to 
any pains or penalties, he may demur to ſo 
much of the bill. As if a bill charges any 
thing which, if confeſſed by the anſwer, would 
ſubje& the defendant to any criminal proſe- 
cution (o), or to any particular penalties; as an 


being brought, it was finally tion to the principles on 
determined in the houſe of which courts of equity have 
lords againſt the patron, and proceeded in the caſes con- 
he conſequently loſt his pre- ſidered under the next head. 
ſentation. Perhaps, there- (2) 2 Vezey, 245. 1 Eq. 
fore, the over-ruling the Ca. Ab. 131. p. 10, 

demurrer was in contradic= (0) 1 Vezey, 246. 2 Vez. 


451. 
uſurious 
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uſurious contract (p), maintenance (90, chatn- 
perty. And in ſuch caſes, if the defendant is 
not obliged to anſwer the facts, he need not an- 
ſwer the circumſtances though they have not 
ſuch an immediate tendeney to criminate (7). 
If the plaintiff is alone intitled to the pe- 
nalties, and expreſsly waives them by his bill, 
the defendant ſhall be compelled to make the 
diſcovery ; for it can no longer ſubject him to 
a penalty. As if a rector or impropriator or 
vicar files 4 bill for tythes; he may waive the 
the penalty of the treble value (s), to which 
he is intitled by the ſtatute of 2 and 3 Ed- 
ward VI, and thus become intitled to a diſeo- 
very of the rythes ſubtracted; And though a 
diſcovery may ſubject a defendant to penalties 
to which the plaintiff is not intitled, and which 
he conſequently cannot waive, yet if the de- 
fendant has expreſsly covenanted not to plead 
or demur to the diſcovery ſought, which is the 
common caſe with reſpect to ſervants of the Eaſt- 
India company, he ſhall be compelled to an- 
ſwer (t). Where too a perſon by his own agrees 
ment ſubjects himſelf to a payment in the nature 


(p) Tothill, 135. 1 At- (r) 1 Vez. 247, 248. 
kyns, 490. 2 Atkyns, 293. G) 1 Vern. 60. | 
22 Vin. Ab. Uſury, Q. 4. % 1 Eq. Ca. Ab. 77. 
( Rep, Temp. Finch. 78. 
75. 3ÞP, Wms. 376. 
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of a penalty if be does a particular act, a demur- 
rer to diſcovery of that a& will not hold. Thus 
where a leſſee covenanted not to dig loam clay 
ſand or gravel, except for the purpoſe of build- 


ing on the land demiſed, with a proviſo that if 


he ſhould dig any of thoſe articles for any other 
purpoſe he ſhould pay to the leſſor twenty 
ſhillings a cart-load, and he afterwards dug 
great quantities of each article; upon a bill 
for diſcovery of the quantities, waiving any ad- 
vantage of poſſible forfeiture of the term, a de- 
murrer of the lefſee, becauſe the diſcovery 
might ſubject him to a payment by way of 
penalty, was over-ruled /). | 
And a party ſhall not protect himſelf againſt 
relief in a court of equity, by alledging that if 
he anſwers the bill filed againſt him, he muſt 
{abject himſelf to the conſequences of aſuppoſed 
crime, though the court will not force him by 
his own oath to ſubject himſelf to puniſhment; 
and therefore in the caſe of a bill to enquire 
into the validity of deeds upon a ſuggeſtion of 
forgery, the court has entertained juriſdiction 
of the cauſe ; and though it has not obliged 
the party to a diſcovery of any fact which 


(2) Richards againſt Cole, in Chancery, Hil, vacation 
ar Brodrepp againſt Cole, 1779. 
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16 
might tend to ſhew him guilty of the crime, 


has directed an iſſue to try whether the deeds 
were forged (x). | 


It ſhould ſeem that a demurrer will alſo 
hold to any diſcovery which may tend to ſhew 
the defendant guilty of any moral turpitude ; 
as the birth of a child out of wedlock (y). But 
a mother may in ſome caſes be compelled to 
diſcover where her child was born, though 
it may tend to ſhew the child to be an alien (2); 
for that is not a diſcovery of any illegal act, or 
of any act which can affect the character of the 
detendant. | 

A demurrer will likewiſe hold to a bill re- 
quiring a diſcovery which may ſubject the de- 
fendant to any forfeiture (a) of intereſt : as if 
a bill is brought to diſcover whether a leaſe has 
been aſſigned without licence (5); or whether 
a defendant, intitled during widowhood (c) or 
liable to forfeiture of a legacy in caſe of mar- 
riage without conſent (4), is married: or to 
diſcover any matter which may ſubject a de- 
fendant intitled to any office or franchiſe to a 


(x) 2Vezey, 246. See alſo (a) Tothill, 69. 
1 Eq. Ca. Ab. 131, p. 11. (5) 1 Vezey, 56. 
6% Parker, 163. See (c) 2 Chan. Rep. 68. 
however 2 Vezey, 451. (4) 2 Atkyns, 392. 2 
(z) 2 Vezey, 287, 494. Vezey, 265. 
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g#0 Warranto(d). But if the plaintiff is alone 
intitled to the benefit of the forfciture, and ex- 
preſsly waives (e) it by the bill ; as inthe caſe 
of a bill for diſcovery of waſte ); a demurrer 
will not hold : for the waiver gives the court 
a ground of equity to award an injunction, if 
the plaintiff ſues for the forfeiture (g). If the 
diſcovery ſought is of a matter which would 
ſhew the defendant incapable of having any 
intereſt or title ; as whether a perſon claiming 
a real eſtate under a deviſe was an alien, and 
conſequently incapable of taking by pur- 
chaſe (h); a demurrer will not hold. And 
where a deviſe over of an eſtate in caſe of mar- 
riage was conſidered as a conditional limitation 
and not as a forfeiture, a demurrer to a bill 
for a diſcovery of marriage was over-ruled (i) 


A defendant may in the ſame manner de- 
mur to a diſcovery which may ſubject him to 
any thing in the nature of a forfeiture (); as 
where a diſcovery was ſought whether the de- 
fendant was educated in the popiſh religion, by 
which he incurred the incapacities in the ſta- 


(d) 1 Eq. Ca. Ab. 131, () Parker 144. 


| p-. Io. (i) 2 Atkyns, 393. 3 At- 
(e) 1 Vezey, 56. kyns, 260. 2 Vezey, 265 
Y Atkyns, 393. (4) 3 Atkyns, 457. 


(g 1 Vezey, 50. 


M tute 
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tute 11 and 12 Will. III. ()); or whether a 
clergyman was preſented to a ſecond living, 
which avoided the firſt (ne. 

If a defendant has in conſcience a right equal 
to that claimed by a perſon filing a bill againſt 
him, though not clothed with a perfect legal 
title, this circumſtanee in the ſituation of the 
defendant renders it improper for a court of 
equity to compel him to make any diſcovery 
which may hazard-his title ; and if the matter 
appears clearly on the face of the bill, a de- 
murrer will hold. The moſt obvious cafe 
is that of a purchafer for a valuable con- 
fideration without notice of the plaintiff”s 
claim; and upon this principle a jointreſs may 
demur to a bill filed by an heir at law againſt 
her for a diſcovery of her jointure deed, if the 
plaintiff is not capable of confirming, or the 
bill does not offer to confirm, the jointure, 
and the facts appear ſufficiently on the face of 
the bill; though ordinarily advantage is taken 
of this defence by way of plea (2). In general, 
however, unleſs it appears clearly by the bill 
that the plaintiff is not intitled to the diſcovery 


(I) Comyn. 661. 3 Bac. ly remove theſe incapacitics. 
Ab. 800, 801. The 18 Geo. (m) 3 Atkyns, 453. 
III. c. 60. does not entire- (a) 2 Vezey, 450% 
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he tequites, or that the defendant bought not 
to be compelled to make it, a demurrer to the 
diſcovery will not hold (9). 

Whete the ſole object of a bill is to obs 
tain a diſcovety, ſome grounds of demutrer, 
vhich if the bill ptayed relief would extend to 
diſcovery as well as to the telief, will not hold, 
Thus a demurrer to a bill for a diſcovery mere- 
ly will not hold for want of parties, for the 
plaintiff ſeeks no decree ; nor, in general, for 
want of equity in the plaintiff's caſe for the 
ſame reaſon ; nor becauſe the bill is brought 
for the diſcovery of part of a matter, for that 
is merely a demurter becauſe the diſcovery 
would be inſufficient. But it ſhould ſeem a de- 
murrer would hold to a bill for diſcovery of ſes 
veral diſtin& matters againſt ſeveral diſtinct 
defendants. For though a defendant is al- 
ways eventually paid his coſts upon a bill 
of diſcovery if both parties live, yet the court 
dught not to permit him to be put to any un- 
neceſſary expence; as either the plaintiff or de- 
fendant may die pending the ſuit. 

Demurters have hitherto been noticed with 
reference only to original bills. As every other 
kind of bill is a conſequence of an original 
bill; many of the cauſes of demurrer which 


(0) 1 Vezey, 205. 
M 2 will 
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will apply to an original bill will alſo apply to 
every other kind ; but the peculiar form and 
object of each kind afford diſtinct cauſes of de- 
murrer to each. Thus if a bill of revivor does 
not ſhew a ſufficient ground for reviving the 
ſuit (p), or any part of it (), either by or a- 
gainſt Cr) the perſon, by or againſt whom it 
is brought, the defendant may by demurrer 
ſhew cauſe againſt the revival (s). Indeed 
though the defendant does not demur, yet if 
the plaintiff does not ſhew a title to revive, he 
will take nothing by his ſuit at the hearing (7). 
A demurrer will alſo in many caſes hold to a 
bill of revivor brought ſingly for coſts (2); 
the court in general not permitting a ſuit to be 
revived for that purpoſe only, except where the 
coſts have been actually taxed before the abate- 
ment happened (x). If a ſupplemental bill is 
brought upon matter ariſing before the filing 
of the original bill, where the ſuit is in that 
ſtage of proceeding that the bill may be amend- 
ed, the defendant may demur (. If a ſup- 
plemental bill is brought upon matter ariſing 
ſubſequent to the time of filing the original bill, 


(#) 3 P. Wms. 348. () 3P. Wms, 348. 

() 1 Eq. Ca. Ab. 3, 4. (z) 2 Eq. Ca. Ab. 3. 

(r) 2 Ch. Rep. 244. (x) Brown. Rep. 438. 
" (3) 3 P. Wms. 348. „ FAtkyns, 817. 


againſt 
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againſt a perſon who was no party to the origi- 
nal bill and claims. no intereſt arifing out of 
the matters in litigation by it, the defendant to 
the ſupplemental bill may alſo demur; eſpecially 
if the ſupplemental bill prays that he may an- 
ſwer the matters charged in the original bill. 
Theſe, however, are grounds of demurrer ariſ- 
ing rather from the plaintiff's having miſtaken 
his remedy, than from his being without re- 
medy. | 
- Acroſs bill having nothing in its nature differ- 
ent from an original bill, with reſpect to which 
demurrers in general have been conſidered, ex- 
ceept that it is occaſioned by a former bill, there 
ſeems no cauſe of demurrer to ſuch a bill which 
will not equally hold to an original bill. And 
4 demurrer for want of equity will not hold to 
a croſs bill filed by a defendant in a ſuit, againſt 
the plaintiff in the ſame ſuit, touching the ſame 
matter. For being drawn into the court by the 
plaintiff in the original bill, he may avail him- 
ſelf of the aſſiſtance of the court, without being 
put to ſhew a ground of equity to ſupport its 
juriſdiction O), a croſs bill being generally con- 
ſidered as a defence (x). 
A bill filed by the direction of the court for 
the purpoſe of obtaining its decree touching 


| (2) Hardres, 160, (20 3 Atkyns, 812. 
M 3 {ome 
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ſame matter not in iſſue by a former bill, or 
not in iſſue between the proper parties, does 
not ſeem liable to any peculiar cauſe of de- 
murrer. Indeed, being exhibited by order of 
the court upon hearing of another cauſe, there 
is little probability that ſuch a bill ſhould be 
liable, in ſubſtance, to any demurrer. 


The conſtant defence to a bill of review for 
error apparent upon a decree has been ſaid to 
be by plea of the deeree, and demurrer againſt 
opening the inrolment (a). There ſeems, how- 
ever, no neceſſity for pleading the decree be- 
cauſe it muſt be ſtated in the bill, the books of 
practice contain the forms of a demurrer only 
to ſuch a bill, and there are caſes accord- 
ingly (5). 

Where any matter beyond the decree is to 
to be offered againſt opening the inrolment, as 
length of time, that matter muſt be pleaded ; 


(a) 2 Atkyns, 534. See ſlate the decree, but to have 
alſo 3 Atkyns, 627. and demurred alone to the bill 
1 Vern. 392. of review. And in Helbut 

(5) 1 Ch, Ca. 122. 1P. and Philpot, in the houſe 
Williams, 139, and ſce Ken- of Lords, 11 March, 1725, 
rick v. Jones. 3 Brown, the defendant demurred a- 
P. C. 319, 320, 321. in alone to a bill of review, 
which caſe the defendant ap- and the demurrer was allow- 
pears to have pleaded the ed, and the order affirmed by 
decree inrolled in bar of the Lords, But ſee 1 Ch. 
the firſt bill which did not Rep, 2333... 


other- 
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otherwiſe the plaintiff will not have the benefit 
of exceptions, as infancy coverture or the 
the like (c). A bill of review upon the dif- 
covery of new matter and a ſupplemental bill 
of the ſame nature being exhibited only by 
leave of the court, the ground of the bill is 
generally well confidered before it is brought ; 
and therefore in point of ſubſtance it can rarely 


be liable to a demurrer. But if brought upon 


new matter, and the defendant ſhould think 
that matter not relevant, probably he might 
take advantage of it by way of demurrer, 
although the relevancy ought to be conſidered 
at the time leave is given to bring the bill (ad). 
Bills in the nature of bills of review do not ap- 
pear ſubject to any peculiar cauſe of demurrer, 
unleſs the decree ſought to be reverſed does not 
affect the intereſt of the perſon filing the bill. 
If upon argument of a demurrer to a bill of 
review the demurrer is allowed, the order al- 
lowing it, being inrolled, is an effectual bar to 
another bill of review ſe). If upon the face of 
a bill to carry a decree into execution the 
plaintiff appears to have no right to the benefit 
of the decree, the defendant may demur, 

(e) 2 Vezey, 109. See, (e) 2 Ch. Ca. 1336 1 


bewever, 1 Brown. Parl. Vern. 135, 417, 441« 2 
Ca. 9. - mk Vern. 120, 


da 2 Atkyns, A 
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Bills in the nature of bills of revivor and 
and ſupplement are liable to objections of the 
ſame ſort as may be made to the kinds of bills 
of whoſe nature they partake. 

In addition to the ſeveral particular cauſes 
of demurrer applicable to particular kinds of 
bills, it may be obſerved that any irregularity 
in the frame of a bill of any ſort may be taken 
advantage of by demurrer. Thus if a bill is 
brought contrary to the uſual. courſe of the 
court, a demurrer will hold (F). As where 
after a decree directing incumbrances to be 
paid according to priority, the plaintiff, a cre- 
ditor, obtained an aſſignment of an old mort- 
gage, and filed a bill to have the advantage it 
would give him by way of priority over the 
demands of ſome of the defendants (g). 'This 
was a bill to vary a decree, and yet was nei- 
ther a bill of review, nor a bill in nature of 
a bill af review, which are the only kinds of 
bills which can be brought to affect or alter a 
decree (+), unleſs the decree has been obtained 
by fraud (1). >a if a ſupplemental bill is 
brought againſt a perſan not a party to the 


(/) Alk. bog. Bunbu. (5) 1 Ch. Ca. 44. 2 
Freęem. 179. 
(i) 3 Atkyns, 811. Rep, 


39. 
: 080-3 Atkyns, 811, 2 
Temp. Talb, 201. 


Vezey, 571. 
ori- 
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original bill, praying that he may anſwer the 
original bill, and no reaſon is ſuggeſted why 
he could not be made a party to the original 
bill by amendment, he may demur(k). If 
an irregularity ariſes in any alteration of a bill 
by way of amendment it may alſo be taken 
advantage of by demurrer. As it a plaintiff a- 
mends his bill, and ſtates a matter ariſen ſub- 
ſequent to the filing of the bill (Y, which con- 
ſequently ought to be the ſubject of a ſupple- 
mental bill, or bill of revivor. But if a mat- 
ter ariſen ſubſequent to the filing of the bill, 
and properly the ſubject of a ſupplemental bill, 
is ſtated by amendment and the defendant an- 
| ſwers the amended bill, it is too late to object 
to the irregularity at the hearing (). For as 
the practice of introducing by ſupplemental 
bill matter ariſen ſubſequent to the inſtitution 
of a ſuit has been eſtabliſhed merely to pre- 
ſerve order in the pleadings, the reaſon on 
which it is founded ceaſes when all the pro- 
ceedings to obtain the judgement of the court 
have been had without any inconvenience ariſ- 

ing from the irregularity, 
Having thus conſidered the ſeveral grounds 
of demurrer, it may be proper to obſerve ſome 


(4) 3 Atkyns, 817. (2 Belchier againſt Pear- 
(!) 1 Atkyns, 291. ſon, at the Rolls, 13 July 
| 1782, 
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particulars with reſpect to the frame of demur- 
rers, the manner in which they are offered to 
the court, and the manner in which their vall- 
dity may be determined, or their conſequences 
avoided. 

A demurrer muſt be figned by counſel ; 
but is put in without oath, as it aſſerts no fact, 
and relies merely upon matter apparent upon 
the face of the bill. It is therefore conſidered, 
that the defendant may, by advice of counſel, 
upon the ſight of the bill only, be enabled to 
demur thereto (); and for this reaſon it is al- 
ways made the ſpecial condition of an order 
giving the defendant time to demur plead or 
anſwer to the plaintiff's bill, that he ſhall not 
demur alone. Whenever, tharefote. the de- 
fendant has obtained an order for time, and is 
afterwards adviſed to demur, he muſt alſo plead 
to or anſwer ſome part of the bill. It has been 
held, that anſwering to ſome fact immaterial 
to the cauſe, and denying combination, do not 
amount to a compliance with the terms of ſuch 
an order; and therefore, upon motion, a de- 
murrer accompanied by ſuch an anſwer has 
been diſcharged (o). But great inconvenience 
may ariſe from this determination, if ſtrictly 


6 Ord. in Ch. 95. (o) 2 P. Wms. 285. 
| adhered 


8 


adhered to. It often happens that a defendant 


cannot poſſibly anſwer any material part of the 
bill, without over-ruling his demurrer; it being 
held that if a defendant anſwers to any part of a 
bill to which he has demurred, generally he 
waiyes the benefit of the demurrer (p); or if 
he pleads to any part of a bill before demurred 
to the plea will over-rule the demurrer (2). 
For the plaintiff may reply to a plea or anſwer, 
and thereupon examine witneſſes, and hear the 
cauſe ; but the proper concluſion of a demur- 
rer is to demand the judgement of the court 
whether the defendant ought to anſwer to ſo 
much of the bill as the demurrer extends to, 
or not (r). The condition that the defendant 
ſhall not demur alone ought therefore, per- 
haps, to be conſidered more liberally; and it has 
been ſaid that the court will not incline to diſ- 
charge a demurrer if the detendant denies com- 
bination only where he cannot anſwer farther 
without over-ruling his demurrer (. Indeed 


any material anſwer muſt in many caſes over- 


rule the demurrer ; ſo that giving a defendant 
leave to demur, not demurring alone, is often 
in effe& giving leave to do a thing, but clogg- 


GO) 3P.Wms, 79. 2 At- (r) 3 P. Wms. 80. 


Kyns, 157. (-) 3 Atkyns, 726, 727, 
1 2 Atkyns, 282, | 
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ing the permiſſion with a condition which 
makes it nugatory : and though the rule was 
firſt adopted upon a reaſonable ground, to pre- 
vent unneceſſary delay, it may, if ſtrictly ob- 
ſerved, contradict the maxim that a court of 
equity ought not for form ſake to do a great 
injuſtice (7). However the modern practice is 
according to the original ſtrictneſs of the 
rule (4); and it may be better, where the caſe 
requires it, to relax the rule upon ſpecial ap- 
plication to the court than to permit it to be 
evaded. 

As a demurrer relies merely upon matter ap- 
parent on the face of the bill, ſo much of the bill 
as the demurrer extends to is taken for true; thus 
if a demurrer is to the whole bill the whole (x) 
is taken for true; if it is to any particular diſco- 
very, the matter ſought to be diſcovered, and to 
which the demurrer extends, is taken to be as 
ſtated in the bill; and if the defendant demurs 
to relief only, the whole caſe made by the bill 
to ground the relief prayed is conſidered as true. 
A demurrer is therefore always preceded by a 


(% 1 Vezey, 247» (x) That is every thing 
(z) Sir John Dynely neceſſary to ſupport the 
Goodere againſt Dean and plaintiff's caſe wich is well 
Chap. of Worceſter, in Ex- charged in the bill. 1 Vez. 
chequer, 1777. Lee againſt 426, 427. 
Paſcoe, in Chancery, Eaſt. 
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proteſtation againſt the truth of the matters 
contained in the bill; a practice borrowed from 
the common law, and probably intended to a- 
void concluſion in another ſuit. 

A demurrrer muſt expreſs the ſeveral cauſes 
of demurrer (y); and, in caſe the demurrer 
does not go to the whole bill, it muſt clear- 
ly expreſs the particular parts of the bill de- 
murred to (2). If a*demurrer is general to 
the whole bill, and there is any part, either as 
to the relief or the diſcovery, to which the de- 
fendant ought to put in an anſwer, it is gene- 
rally confidered that the demurrer, being entire, 
mult be over-ruled (a). But there are inſtances 
of allowing a demurrer in part (5) ; and a de- 
fendant may put in ſeparate demurrers to ſepa- 
rate and diſtinct parts of a bill for ſeparate and 
diſtinct cauſes (c). For the ſame. ground of 
demurrer frequently will not apply to different 
parts of a bill, though the whole is liable to de- 
murrer; and in this caſe, one demurrer may 
be over - ruled upon argument, and another al- 
lowed (4). | 

If the plaintiff conceives that there is not 
ſufficient cauſe apparent on his bill to ſupport 


(y) Ord. ia Ch. 97. Car. (3) 2 Eq. Ca. Ab. 756: 


Rep. 113. 3 Brown. P. G. 538. 
(z) 2 Vezey, 451. (c) 1 Atkyns, 544. 


(a) 1 Vezey, 248. (d) 3 P. Wms. 148. 
| a de- 
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a demurrer put into it, or that the demurter 
is too extenſive or otherwiſe improper; he may 
take the judgement of the court upon it ; and 
if he conceives that by aniehding his bill he 
ean remove the ground of demurrer, he may do 
ſo (e) before the demurrer is argued, on pay- 
ment of coſts, which vary according to the ſtate 
of the proceedings. But after a demurrer to 
the whole of a bill has been argued and al- 
lowed, the bill is out of court, and there- 
fore cannot be regularly amended (). To a- 
void this conſequence the court has ſome- 
times, inſtead of deciding upon the demur- 
rer, given the plaintiff liberty to amend his 
bill, paying the coſts incurred by the defend- 
dant; and this has been frequently done in the 
caſe of a demurrer for want of parties (g). 
Where a demurrer leaves any part of a bill un- 
touched; the whole may be amended notwith. 
ſtanding the allowance of the demurrer; for the 
ſuit in that caſe continues in court; the want of 
which circumſtance ſeems to be the reaſon of 
the contrary practice where a demurrer to the 
whole of a bill has been allowed. A demurret 
being frequently on matter of form is not in 

general a bar to a new bill; but if the court 

03+ | | 
(e) Moſely, 301. 1 Alm, / Page 15. note (a) 
Cur. Canc. 565. 1 Har- (g) 2 Chan. Ca. 197. 


tiſon Chan. Pract. 39, 2 Eq. Ca. Ab. 270. 
upon 


ants :3 


upon a demurrer has clearly decided upon the 
merits of the queſtion between the parties, the 
deciſion may be pleaded in bar of another 
ſuit (5). . 

A demurrer being always upon matter ap- 
parent upon the face of the bill; and not upon 
any matter alledged by the defendant, it ſome- 
times happens that a bill which, if all the parts 
of the caſe were difcloſed, would be open to a 
demurrer, is fo artfully drawn as to avoid ſhew- 
ing upon the face of it any cauſe of demurrer. 
In this caſe the defendant is compelled to re- 
fort to a plea, by which he may alledge mat- 
ter which, if it appeared on the face of the 
bill, would be good cauſe of demurrer, For, 
in many caſes, what is a good defence by way 
of plea is alſo good as a demurrer, if the facts 
appear ſufficiently by the bill (i). - 

(5) See the caſes upon (:) See Hetely, 139. Bill 


demurrers to bills of review v. Sir Atwell Lake. Bus 
cited in page 167. note (e). fee 3 Atkyns, 226: 
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CHAPTERS. 
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PR T II. 
Of Pleas. 


N treating of pleas the ſame order may be 
conveniently purſued as has been already 
uſed in treating of demurrers. Pleas to origi- 
; nal bills will therefore be firſt conſidered, and 
under that head the nature of pleas in general 
and the principal grounds of plea to every kind 
of bill will neceſſarily be noticed; the diſtinct 
pleas applicable peculiarly to the ſeveral other 
 Hynds of bill will be next mentioned; and in 
the third place the frame of pleas in general, 
and the manner in which their validity may be 
determined, will be conſidered. Pleas to origi- 
nal bills will alſo be conſidered under the two 
heads of pleas to relief, and pleas to diſcovery 
only, and theſe will neceſſarily involve the 
conſideration of pleas to bills of diſcovery 

merely. 
A demurrer has been mentioned to be the 
proper mode of defence to a bill when any ob- 
go jection 
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jection to it is apparent on the bill itſelf either 
from matter contained in it, or from defect in 
its frame or in the caſe made by it. When an 
objection to a bill is not apparent on the bill 
itſelf, if the defendant means to take advan- 
tage of it, he ought to ſhew to the court the 
matter which creates the objection, either by 
anſwer, or by plea, which has bcen defined a 
ſpecial anſwer ſhewing or relying upon one 
or more things as a cauſe why the ſuit ſhould. 
be either diſmiſſed delayed or barred (þ), 
The defence proper for a plea is ſuch as re- 
duces the cauſe, or ſome part of it, to a ſingle 
point, and from thence creates a bar to the 
ſuit. It has been obſerved that the end of a 
plea is to fave to the parties the expence of an 
examination of witnefles at large; and that 
therefore it is not every good defence in equity 
that is good as a plea ; for that where the de- 
fence conſiſts of a variety of circumſtances 
there is no uſe of a plea, as the examination 
mult ſtill be at large; and the effect of allow- 
ing a plea would be, that the court would 
give judgement on the circumſtances of the 
caſe before they were made out by proof {7). 
Pleas have been generally confidered as of 
three ſorts ; to the juriſdiction of the court; 


(5) Prae. Reg. 273. (:) 1 Atkyns, 54. 1 Har. 
Chan. Prac. 356. S. C. 
to 
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to the perſon of the plaintiff or defendant 5 
and in bar of the ſuit. As they have been 
uſually arranged under theſe heads, it may 
be convenient to conſider them in ſome de- 
gree with reference to that arrangement; but 
the order before obſerved in treating of de- 
murrers may be at the ſame time purſued, and 
pleas may be conſidered with reference to the 
| ſeveral grounds already mentioned on which 
defence may be made to a bill. 
The objections to the relief ſought by an 
original bill which can be taken advantage of 
by way of plea, are nearly the ſame as thoſe 
which may be the ſubject of demurrer; but they 
are rather more numerous, becauſe a demutrer 
can extend to ſuch only as may appear on the 
bill itſelf, whereas a plea proceeds on other 
matter. The principal are, I. that the ſub- 
ject of the ſuit is not within the juriſdiction of 
a court of equity; II. that ſome otlier court of 
equity has the proper juriſdiction ; III. that 
the plaintiff is not entitled to ſue by reaſon of 
ſome perſonal difability ; IV. that the plain- 
riff is not the perſon he pretends to be, or does 
not ſuſtain the character he aſſumes; V. that 
the plaintiff has no intereſt in the ſubject, or no 
right to inſtitute a ſuit concerning it; VI. that 
he has no right to call on the defendant con- 
_ cerning 
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cerning it; VII. that the defendant is not the 
perſon he is alleged to be, or does not ſuſtain 
the character he is alledged to bear ; VIII. 
that the defendant has not that intereſt in the 
ſubject which can make him liable to the de- 
mands of the plaintiff; and IX. that for ſome 
reaſon founded on the ſubſtance of the caſe the 
plaintiff is not intitled to the relief he prays, 
Of theſe the ſecond 1s the plea generally term- 
ed a plea to the juriſdiction of the court ; and 
the third, and the ſeventh, are treated as pleas 
to the perſon of the plaintiff and defendant ; 
the others are conſidered as pleas in bar of the 
ſuit ; X. the deficiency of a bill to anſwer the 
purpoſes of complete juſtice may alſo be ſhewn 
by plea, which may be conſidered as in bar of 
the ſuit, though perhaps a temporary bar only. 
XI. The impropriety of unneceſſarily multi- 
plying ſuits may be the ſubject of plea, which 
is alſo in bar of the ſuit : but the inconveni- 
ence which may ariſe from confounding diſ- 
tinct matters in the ſame bill, as it muſt be ap- 
parent on the bill itſelf, can only be alledged 
by demurrer. | 
Thoſe pleas which are commonly termed 
pleas to the juriſdiction of the court do not 
diſpute the rights oi the plaintiff in the ſubject 
of the ſuit, or that they are fit objects of the 
Ns cogni- 


(- $803 

cognizance of a court of equity, but ſimply 
aſſert that the court of chancery is not the 
proper court to take cognizance of thoſe rights. 
Pleas to the perſon of the plaintiff alſo do not 
diſpute the validity of the rights which are 
made the ſubject of the ſuit, but object to the 
plaintiff that he is by law difabled to ſue in a 
court of juſtice, or cannot inſtitute a ſuit alone; 
or that he is not the perſon he pretends to be, 
or does not ſuftain the character he aſſumes. 
Pleas in bar are commonly deſcribed as alle- 
gations of foreign matter, whereby, ſuppoſing 
the bill ſo far as it is not contradicted by the 
plea (#) to be true, yet the ſuit, or the part of 
it to which the plea extends, is barred /. But 
this deſcription perhaps does not comprize 
every kind of plea, or does not mark thediſtinc. 
tions between the different kinds with ſuffecient 
accuracy. 

I. The general objects of the juriſdiction of 
a court of equity, and the manner in which a 
want of juriſdiction may be alledged by de- 
murrer when a bill does not propoſe to attain 
any of thoſe objects or it is apparent on the 
face of it that none can be attained by it, have 
been alrcady mentioned. A caſe which is not 
really ſuch as will give a court of equity juriſ- 


% 2 Atkyns, 51. | (1) Prac. Reg. 279. | 
diction 


i) 


diction cannot eaſily be ſo diſguiſed in a bill as 
to avoid a demurrer; but there may be in- 
ſtances to the contrary, and in ſuch caſes it 
ſhould ſeem a plea of the matter neceſſary to 
ſhew that the court has not juriſdiction of the 
ſubje&, though perhaps unavoidably a negative 
plea, would hold. Thus if the juriſdiction was at- 
tempted to be founded on the loſs of an in- 
ſtrument, where if the defect ariſing from this 
ſuppoſed accident had not happened the courts 
of ordinary juriſdiction could completely de- 
cide upon the ſubject, perhaps a plea ſhewing 
the exiſtence of the inſtrument, and that it was 
in the power of the plaintiff to obtain a pro- 
duction of it, ought to be allowed, though in- 
| ſtances of this ſort of plea may not occur in 
practice. For it ſeems highly unreaſonable 
that a plaintiff by alledging a falſehood in his 
bill ſhould be permitted to involve a defendant 
in the expence of a ſuit in equity, though the 
bill may finally be diſmiſfed at the hearing of 
the cauſe if the defendant anſwers the caſe 
made by it and enters into his defence at 
large. No authority, however, occurs to ſup- 
port ſuch a plea ; and as there is little diſpo- 
ſition in the courts of equity to countenance 
thoſe defences which tend to prevent the pro- 
greſs of a ſuit to a hearing in the ordinary way, 
N 3 | what- 
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whatever theexpenceof the proceeding may be, 
it would hardly be prudent to endeavour thus 
to put a ſtop to an attempt to transfer the juriſ- 
diction of a ſuit from the ordinary courts to a 
court of equity ; and indeed the guard put 
upon caſes of this kind, by requiring the affida- 
vit of the plaintiff of the truth of the matter 
which he alledges: by his bill to ſupport the 
Juriſdiction of the court, is likely ta prevent 
any abuſe upon this head, 


II. Though the ſubject of a ſuit may be with- 
in the juriſdiction of a court of equity, yet if 
the court of chancery is not the proper juriſ- 
diction, the defendant may plead the matter 
which deprives the court of juriſdiction, and 
ſhew to what court the juriſdiction belongs (, 
and upon this ground may demand the judge- 
ment of the court whether he ſhall be compell- 
ed to anſwer the bill (2). Pleas of this nature 
ariſe principally where the ſuit is for land with- 
in a county palatine (o), or where the defend- 


(un) 1 Vezey, 203. palatine was allowed, be- 
(a) Ch. Prac. 417, 420. tween parties dwelling with- 
(o) Com. Dig. Chan. 56. in the fame, and for lands 

Chan, Prac. 420. 1 Chan. there, and matters local. 

Ca. 41. Reported, upon Nelſ. Rep. 37. 66. See alfa 

view of precedents, that the Car. Rep. 60, | 

juriſdiction of the counties | 
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ant claims the privileges of an univerſity (p), 
or other particular juriſdiction. 

The court of chancery being a ſuperior court 
of general juriſdiction, nothing ſhall be intend- 
ed to be out of its juriſdiction, which is not 
ſhewn to be ſo (9). It is requiſite, therefore, 
in a plea to the juriſdiction of the court, to al- 
ledge that the court has not juriſdiction of the 
ſubject, and to ſhew by what means it is de- 
prived of juriſdiction. It is likewiſe neceſſary 
to ſhew what court has juriſdiction (7). If 
the plea docs not properly ſet forth theſe par- 
ticulars (s) it is bad in point of form fi. In 
point of ſubſtance it is neceſſary to intitle the 


particular juriſdiction to excluſive cognizance 


of the ſuit that it ſnould be able to give com- 
plete remedy (#). A plea, therefore, of privi- 
lege of the univerſity of Oxford, to a bill for a 
ſpecific performance of an agreement touch- 
ing lands in Middleſex, was over-ruled ; for 
the univerſity court could not give complete 
relief {x). And if a ſuit is inflituted againſt 
different perſons, ſome of whom have privilege 


( Car. Rep. 65. 66, (t) -1 Vers 204. 2 Ventr. 


73. 2 Ventr. 362. 362. | 
() 1 Vezey, 204. (2) 2Ventr. 363. 1Vern. 
(r) 1 Vern. 59. 1 Vezey, 212. 

203, 204. (x) 2 Ventris, 363. 


(5s) Sce Nell. Rep. 51, 
3 and 


(IO 


and ſome not (Y); or if one defendant is not a. 
menable to the particular juriſdiction Zz); A 
plea will not hold. If, likewiſe, there is a par · 
ticular juriſdiction, and yet the parties to liti- 
gate any queſtion are both reſident within the 
juriſdiction of the court of chancery ; as upon 
a bill concerning a mortgage of the iſland of 
Sarke, both mortgagor and mortgagee reſiding 
in England ; the court of chancery will hold 
Juriſdiction of the cauſe : for a court of equity 
agit in perſonam (a). So'where the court may 
not have juriſdiction to give relief, it may yet 
entertain a bill for a diſcovery, in aid of the 
court which can give relief, if the ſame diſ- 
covery cannot be there obtained; as if the ju- 


riſdiction be in the king in council, where the 


defendant cannot be compelled to anſwer upon 
oath (0). 
Similar to a plea to the juriſdiction is the caſe 
of a plea to an information charging an undue 
election of a feliow ot a college in one of the uni- 
verſities, © that by the ſtatutes the viſitor of 
c the college ought to determine all contro- 
cc verſies concerning elections of fellows, and 
«© that ſuch controverſies ought not to be de- 


G) Car. Rep. 552 $6, (a) r Vezey, 204. 4 Inſt. 
(z) Hutton, 54. (4) 1 Vezey, 205. 


© termined 
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C termined elſewhere (e).“ But the extent 
of the viſitor's authority muſt be averred; and 
it muſt alſo be averred that he is able to do 
complete juſtice(d). And where there is a truſt 
created, the viſitor having no power to compel 
performance of the truſt, relief muſt be had in 
the king's courts of general juriſdiction (e). 

III. In reſpect to the perſon of the plaintiff 
it may be ſhewn that he is diſabled to ſue as be- 
ing, 1. outlawed, or 2, excommunicated, or 3. 
a popiſh recuſant convict, or 4. attainted in a 
premunire or of treaſon or felony, or g. an alien 
or it may be ſhewn, 6. that the plaintiff is in- 

capable of inſtituting a ſuit alone. A plea of 
this kind is in the nature of a plea in abatement 
of the ſuit. 

1. A perſon outlawed is diſabled from ſuing 
in a court of juſtice, and if a bill is filed in his 
name the defendant may plead the outlawry, 

which whilſt its remains in force will delay the 
proceeding. The record of the outlawry, or 
the capias thereupon, muſt be pleaded ſub pede 
figilli, and is uſually annexed to the plea (H. 
A plea of outlawry, in a ſuit for the ſame duty 
or thing for which relief is ſought by the bill, 
is inſufficient, according to the rule of law; 


(e 3 Ak. 662, 1 Vez. (e) 1 Vezey, 475. 
78, 464+ % Totzill, 54. Prac. 
(4) 1 Vezey, 474. Reg. 276. | 
'and 
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and ſhall be diſallowed of courſe as put in for 
delay. Otherwiſe a plea of outlawry is always 
a good plea, ſo long as the outlawry remains 
in force (g); but if that is reverſed, the plain- 
tiff, upon payment of coſts, may ſue out freſh. 
proceſs againſt the defendant, and compel him 
to anſwer the bill (). Outlawry in a plaintiff 
executor or adminiſtrator cannot be pleaded ; 
for he ſues in auter droit (i). It is equally inſuf- 
ficient if alleged in diſability of a perſon named 
in a bill as the next friend of an infant plain- 
tiff (4), or in an information as a relator //). 

2. The defendant may plead that the plaintiff 
is excommunicated, which muſt be certified by 
the ordinary; either by letters patent containing 
a poſitive affirmation that the plaintiff ſtands 
excommunicated and for what ; or by letters 
teſtimonial, reciting, © quod ſcrutatis regiſteriis 
c ;nvenitur, &c.“ Either of theſe certificates 
muſt be ſus ſigillo, and fo pleaded (n). Excom- 
munication is a good plea to an executor 


ſaid to have been allowed in 
the duchy court of Lancaſ- 
ter. But the relator ſeems to 
have ſuſtained the character 


(g) Ord. in Ch. 97. ed. 


1739. a | 
(5) Ord. in Ch. 97. 
(i) 1 Vern, 184. Prac, 


Reg. 277. | ' 

(4) Prac. Reg. 278. 

(1) There is a caſe in Prec. 
in Ch. 13. where a plea of 
outlawry, in difability of 
the perſon of a relator, is 


of plaintiff, as well as of 
relator, See 3 Bac. Ab. 
762 ; and ſee alſo 2 Bulſtr. 
134, And. 30. 
(n) Prac, Reg. 278. Toj- 
hil, 54. 5 
or 


LF: 


or adminiſtrator, though they ſue in auter 


droit (u); but not to the next friend of an in- 


fant (o). This, like the plea of outlawry, ceaſes 
to be a bar when the diſability is removed; and 
therefore the plaintiff, purchaſing letters of ab- 
ſolution, may, as at law, ſue out freſh proceſs, 
and compel the defendant to anſwer the bill. 

3. By ſtatute 3 Ja. I. c. 5. ſ. 11. every popiſh 
recuſant convict is in many caſes diſabled to 
ſue, in the ſame manner as a perſon excommu- 


nicated. The inſtances of a plea of conviction 


of recuſancy have probably been rare, as no 
traces of any occur in the books of reports, nor 
does the form of the plea appear in the books of 
practice. If advantage was attempted to be ta- 
ken of this ſtatute, the court would probably 
require the ſame averments to ſupport the plea 
as are neceſſary to a plea of the ſame nature at 
law (p). This plea alſo ceaſes to be a bar, if 
the plaintiff, by conforming, removes the diſ- 
ability. | | 

4. A plea, that the plaintiff is diſabled from 
ſuing, being attainted, is equally rare. It would 
probably be likewiſe judged with the ſame 
ſtrictneſs as if it was a plea at law (2). 


(20 Co. Litt. 134. 4 Bac. {) 3 Bae. Ab. 780. 181, 
Ab. 36. See Lutwyche 1100. 
o) Prag. Reg. 278. (2) 2 Atkyns, 399. 


5. There 
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5. There is little more to be found in the 
books upon the ſubject of a plea that the plain- 
tiff is an alien (r). An alien, who is not an alien 
enemy, is under no diſability of ſuing for any 
perſonal demand (s); and an alien enemy may 
ſue under ſome circumſtances (t). A plea has 
been put in to a bill filed by an alien infidel 
not of the chriſtian faith, and was attempted 
to be ſupported upon the ground that the 
plaintiff was upon a croſs bill incapable of be- 
Ing examined upon oath. The plea was over- 
ruled without argument (2). 

6. If a bill is filed in the name of any perſon 
incapable alone of inſtituting a ſuit; as an in- 
fant, a married woman, or an idiot or lunatic ſo 
found by inquiſition; the defendant may plead 
the infancy, the coverture (æ), or the inquiſition 
of idiotcy or lunacy, in abatement of the ſuit, 

IV. A plea, that the plaintiff is not the perſon 
he pretends to be, or does not ſuſtain the cha- 
racer he aſſumes, and therefore is not intitled to 
ſue as ſuch /, though a negative plea, is good 


Anton and Fiſher in note 
I. p. 626. But the latter 
caſe was afterwards reverſed 


(r) 2 Atkyns, 399. 2 Vin. 
Ab. 274. Alien (I.) Prac. 
Reg. 278. Raſtal's * 


in the exchequer chamber, 


252. 
(s) 1 Atkyns, 51. 1th November 1784. 
„„ Wurrs. 1741 .£ (z) 1 Atykns, 51. 


Bac. Ab. 84. Alien (D.) 
Douglas, 619. Cornu and 


Blackburne, and the caſe of 


(x) Prac. Reg. 276. 
(5% Prac, Reg. 276. 
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in abatement of the ſuit ; as where a plaintiff in- 
titled himſelf as adminiſtrator, and the defend- 
ant pleaded that he was not adminiſtrator (y). 
And where a plaintiff intitled himſelf as ad- 
miniſtrator of an inteſtate, and the defendant 
pleaded that the ſuppoſed inteſtate was liv- 
ing (2) ; the plea was allowed. 

V. Intereſt in the ſubje& of the ſuit, or a 
right to the thing demanded, and proper title 
to inſtitute a ſuit concerning it, have been men- 
tioned as eſſentially neceſſary to ſuſtain a bill; 
and it has been obſerved that if they are not 
fully ſhewn by the bill itſelf the defendant may 
demur. But a title apparently good may be 
ſtated in a bill, and yet the plaintiff may not 
really have the title he ſtates ; either becauſe 
he miſrepreſents himſelf, which has been con- 
fidered under the laſt head ; or becauſe he ſup- 


preſſes ſome circumſtances reſpecting his title, 


which if diſcloſed would ſhew, either that no- 
thing was ever veſted in him, or that the title 
which he had has been transferred to another; 
and this the defendant may ſhew by plea in bar 
of the ſuit. As if a plaintiff claims as a pur- 
chaſer of a real eſtate, and the defendant pleads 
that he was a papiſt, and incapable of taking 


5 ſton, Trin 773. In Chan. 
(z) Ord againſt Huddle- | * 
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by purchaſe /a); or a plaintiff claims property 
under a title accrued previous to conviction, 
of himſelf or of a perſon under whom he claims, 
of ſome offence which occafioned a forteit- 
ure (5); or previous to a bankruptcy ; or 
any other defect in the title (c) of the plaintiff 
to the matter claimed by the bill. A plea of 
conviction of any offence which occaſions for- 
feiture, as manſlaughter, muſt be pleaded with 
equal ſtrictneſs as a plea of the ſame nature at 
common law (4). But if a plea goes to ſhew 
that no title was ever veſted in the plaintiff, 
though for that purpoſe it ſtates an offence 
committed, conviction of the offence is not eſ- 
ſential to the plea, and the ſame ſtrictneſs is 
not required as in a caſe of forfeiture. Thus, in 
the exchequer, to a bill ſeeking a diſcovery of 
the owners of a ſhip captured and payment of 
ranſom, the defendants pleaded that the captor 
was a natural born ſubject and the capture an act 
of piracy. Though the barons at firſt thought 
that the plea could not be ſupported unleſs the 
plaintiff had been convicted of piracy, and 
the record of the conviction had been annexed 
to the plea, they were finally of opinion that as 


(a) See however, 18 Geo. (5) 2 Atkyns, 399. 
III. c. 60. by which this in- (% Gilbert, 228. 
capacity is, under certain (4) 2 Atkyns, 399. 
conditions, removed. 


the 
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the plea ſhewed that the capture was not legal, 
and that therefore no title had ever been in the 
plaintiff, the plea was good; and they allowed 
it accordingly (e). Pleas of want of title gene- 
rally extend to diſcovery as well as to re- 
lief (f). 

It cannot often be neceſſary to make defence 
on this ground by way of plea : for if facts are 
not ſtated in the bill from which the court will 
infer a title in the plaintiff, though the bill does 
contain an aſſertion that the plaintiff has a 
title, the defendant may demur; the aver- 
ment of title in the bill being not of a fact, but 
of the conſequence of facts. Thus, where a 
' plaintiff ſtated an incumbrance on a real eſtate 
of which he was deviſee, and averred that it 
was the debt of the teſtator, and prayed that it 
might be paid out of the teſtator's perſonal 
eſtate in eaſe of the real eſtate deviſed ; the de- 
fendant having pleaded that the teſtator had 


done no act by which he made it his own debt, 


the plea was over-ruled, becauſe whether it was 
his debt or not was matter of inference from 
the facts ſtated in the bill, and therefore the 


proper defence was by demurrer(g). Accord- 


(e) Fall againſt (g) Tweddell againft 
iſt May 1782. Tweddell 25th May 1784, 
() Gilb, 229. in Chancery, 
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ingly the defendant afterwards demurred, and 
the demurrer was allowed (+). 1 

VI. In treating of demurrers notice has been 
taken that though a plaintiff has an intereſt in 
the ſubject of a ſuit, and a right to inſtitute a 
ſuit concerning it, yet he may have no right to 
call upon the defendant to anſwer his demands; 
and it has been obſerved that this happens where 
there is a want of privity of title between the 
plaintiff and defendant, It would probably be 
difficult to frame a bill which was really liable 
to objection on this head fo artfully as to avoid 
a demurrer. But if ſuch a bill could be fram- 
ed it ſhould ſeem that defence might be made 
by plea. 

VII. A plea that the defendant 1s not the 
perſon he is alledged to be, or does not ſuſtain 
the character which he is alledged to bear, is 
mentioned as a plea which may be ſupport. 
ed (i). It ſeems to have been confidered as 
more convenient for a defendant under theſe cir- 
cumſtances to put in an anſwer, alledging the 
miſtake in the bill, and praying the judgement 
of the court whether he ſhould be compelled 
further to anſwer the bill (&); but this in fact 
amounts to a plea, though it may not bear 
the title. 

( Same cauſe, 18th July (% Car. Rep. 61. Prac. 
1786. Reg. 278. x 

(i) Prac, Reg. 276. vIII. 17 
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VII. Tf a defendant has not that intereſt in 


the ſubject of a ſuit which can make him 
liable to the demands of the plaintiff, and the 


bill, alledging that he has or claims an intereſt, 
avoids a demurrer z he may plead the matter. 
neceſſary to ſhew that he has no intereſt (I); 
if the caſe is not ſuch that by a genetal diſ- 
claimer he can ſatisfy the ſuit. Thus, where, 
a witneſs to a will was made a defendant to a 


bill brought by the heir at law to diſcover the 
circumſtances attehding the execution, and 
the bill contained a charge of pretence of in- 


tereſt by the defendant, though a demurrer for 


want of intereſt was over-ruled beeauſe it ad- 


mitted the truth of the charge to the contrary 
in the bill, yet the court declared an opinion 
that a defence might have been made by 


plea (m): 

IX. Though the ſubject of a ſuit may be 
within the juriſdiction of a court of equity, 
and the eourt of chancery may have the pro- 
per juriſdiction; though the plaintiff may be 
under no perſonal diſability, ard may be the 
perſon he pretends to be, and have a claim of 
Intereſt in the ſubject and a right to call on the 
defendant concetning it, and the defendant may 
be the perſon he is ſtated to be, and may claim 


(mM) 1 Vezey, 426, 


(7) i Voezey, 426, 
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an intereſt in the ſubje& which may make him 
liable to the plaintiff's demands; with reſpect 
to-which circumſtances pleas have been already 
conſidered ; ſtill the plaintiff by reaſon of ſome 
additional circumſtance may not be intitled in 
the whole or in part to the telief or aſſiſtance 
which he prays by his bill. The objections 
which may be made to the whole or any part of 
a ſuit, though liable to none of the objections 
before conſidered, are principally the ſubjects 
of thoſe kinds of pleas which are commonly 
termed pleas in bar; and which are uſually 
ranked under the heads of, pleas of matter re- 
corded or as of record in the court itſelf or 
ſome other court of equity ; ; pleas of matters 
of record or matters in the nature of matters 
of record in ſome court, not a court of equity; 
and pleas of matters in pais. 

Plieas in bar of matters recorded or as of re- 
cord in the court itſeif or ſome other court of 
equity, may be, 1. a decree or order of the 
court by which the rights of the parties are 
already determined (u), or another bill for the 
ſame cauſe diſmiſſed (); 2. another ſuit de- 
pending in the court, or in any other court of 
equity, between the ſame parties for the ſame 
caufe (p). Pleas of this nature generally go 


() 3 Atkyns, 626. 77 3 Atkyns, 587, 590. 
(o) 1 Vern. 310. | 


1 both 
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poth to the diſcovery fought and the relief 
prayed by the bill. 

1. A decree, determining the rights of the 
parties and ſigned and inrolled, may be plead- 
ed to a new bill for the ſame matter; and this 
even if the party bringing the new bill was an 
infant at the time of the former decree : for a 
decree inrolled can only be altered upon a bill 
of review (9). But the decree muſt be in its na- 
ture final, or afterwards made ſo by order, or 
it will not be a bar. Therefore a decree, for 
an account of principal and intereſt due on a 
mortgage, and for a forecloſure in caſe of 
non-payment, cannot be pleaded to a bill to 


redeem, unleſs there is a final order of foreclo- 


ſure (r) : nor can a decree which has been 
made upon default of the defendant in not 
appearing at the hearing be pleaded without 
an order making the decree abſolute ; the 
terms of ſuch a decree being always that it 
ſhall be binding on the defendant unleſs on be- 
ing ſerved with a writ of ſubpcena for the pur- 
poſe he ſhall ſhew eauſe to the contrary, Upon 
a plea of this nature ſo much of the former 
bill and anſwer muſt be ſet forth as is neceſ- 
ſary to ſhew that the ſame point was then in 


(900 3 Atkyns, 626. (7) 2 Vetey, 450; 
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iſſue (5s). A decree or order diſmiſſing a former 
bill for the ſame matter, may be pleaded in bar to 
a new bill( :), if the diſmiſſion was upon hearing, 
and was not in terms directed to be without 
prejudice (2). But an order of diſmiſſion is a 
bar only where the court determined that the 
plaintiff had no title to the relief ſought by 
his bill; and therefore an order diſmiſſing a 
bill for want of proſecution is not a bar to an- 
other bill (a). >; 5 

A decree muſt be ſigned and inrolled, or it 
cannot be pleaded in bar of a ſuit %, though 
it may be inſiſted upon by way of anſwer (2). 
But though it cannot be pleaded directly in har 
of the ſuit for want of inrolinent, it may per- 
haps be pleaded to ſhew, that the bill was ex- 
hibited contrary to the uſual courſe of the 
court, and ought not therefore to be proceeded 
upon. For if the decree appeared upon the 
face of the bill the defendant might demur (a); 
a decree not ſigned and inrolled being to be al- 
tered only upon a re-hearing (5), as a decree 


6) 2 Atkyns, 603. 2 (») 3 Atkyns, 809. 


Vezey, 577+ | (=) 2 Vezey, 577. 
(%) iVern, 310. 1 Brown, (a) 3 Atkyns, 809. 810. 
Parl. Ca. 281. Bunbury, 56. 2 Vexey, 
(2) 1 Chan. Ca. 155. 571. 
(x) 1 Arkyns, 571. (5) 2 Verey, 598. 


ſigned 


t 197 ) 
ſigned and inrolled can be altered only upon a 
bill of review (c). 

If a bill is brought to impeach a decree on 
the ground of fraud uſed in obtaining it ; 
which, as has been obſerved /d), may be done 
without the previous leave of the court ; the 
decree may be pleaded in bar of the ſuit, 
with averments negativing the charges of 
fraud (e), ſupported by an anſwer fully deny- 
ing them /. 

As the ground of this defence by plea of 
a decree 1s that the matter has been already 
decided, a decree of any court of equity, 
in its nature final or made ſo by ſnbſequent 
order, may be pleaded in bar of a new ſuit (g). 

2. Another ſuit depending in the ſame or 
another court of equity for the ſame cauſe (+), is 
a good plea ; except, perhaps, in the caſe of a 
ſuit depending in an inferior court of equity the 
effect of which the defendant has avoided by go- 
ing out of the juriſdiction of thatcourt (i). The 
plea muſt aver that the ſecond ſuit is for the ſame 
matter as the firſt ; and therefore a plea which 


(c) 1 Ch. Ca. 44. 2 Freem. (Ff) 1 Brown. P. C. 414. 


179. (s) 3 Brown. P. C. 584. 
(4) Page 84. (%) Ord. in Ch. 98. ed. 


te) See Davie and Cheſter, 1739. 1 Ch. Ca. 241. 3 
in Chan. March, 1oth 1780. Atkyns, 587, 590- 
Page 217» (i) See 1 Atkyns, 408. 
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did not exprefily aver this, though it flated 
matter tending to ſhew it, was conſidered as 
bad in point of form, and over- ruled upon ar- 
gument (0). The plea muſt alſo aver that 
there have been proceedings in the ſuit; as 
appearance, or proceſs requiring appearance at 
the leaſt (J). It ſeems likewiſe regular to aver 
that the ſuit is till depending (m) ; though, 
as a plea of this nature is not uſually argued, | 
but, being clearly a good plea if true, is re- 
ferred to the examination and enquiry of one 
of the maſters of the court as to the fact (), 
it has been held that a poſitive averment that 
the former ſuit is depending is not neceſſary (o). 
And if the plaintiff ſets down the plea to 
be argued, he admits the truth of the plea, 
that a former ſuit for the ſame matter is de- 

ending, and the plea muſt therefore be allow- 
ed (p) unleſs it is defective in form. As the 
pendency of the former ſuit, unleſs admitted 
by the plaintiff, is made the immediate ſubject 
of enquiry by one of the maſters, a plea of this 
kind is not put in upon oath 9%. 

It is not neceſſary to the ſufhciency of the 
plea that the former ſuit ſhould be preciſely 


(4 ) Devie againſt Lord (=). Ord. in Ch. 98. ed. 
Brownlow in Chance. 23d 1739. 
july 1782, (% 1 Vern. 332. 

(1) 1 Eq. Ca. Ab. 39. (p) i Vern. 332, 

(z2) 3 Atkyns, 589. (q) 1 Vern, 332. 


n 
between the ſame parties as the latter. For if 
a man inſtitutes a ſuit, and afterwards ſells part 
of the property in queſtion to another, who 
files an original bill touching the part ſo pur- 
chaſed by him, a plea of the former ſuit de- 
pending touching the whole property will 
hold (r). So where one part-owner of a ſhip 
filed a bill againſt the huſband for an account, 
and afterwards the ſame part-owner and the 
reſt of the owners filed a bill for the ſame 
purpoſe, the pendency of the firſt ſuit was held 
a good plea to the laſt //); for though the firſt 
bill was inſufficient for want of parties, yet by 
the ſecond bill the defendant was doubly vexed 
for the ſame cauſe. The courſe which the court 
has taken in ſuch caſe has been to diſmiſs the 
firſt bill, and to direct the defendant in the 
ſecond cauſe to anſwer upon being paid the 
coſts of the plea allowed (7). Where a ſecond 
bill 1s brought by the ſame perſon for the ſame 
purpoſe but in a different right ; as where the 
executor of an adminiſtrator brought a bill, 
conceiving himſelf to be the perſonal repreſent- 
ative of the inteftate, and afterwards procured 
adminiſtration de bonis non, and brought another 
bill (2); the pendency of the former bill is 


(r) I Eq. Ca. Ab. 39. 
(s) Durand v. Hutchin- 
ſan, Mich, 1771, in Chan, 


(:) 1 Chan. Ca. 241, 
(2) 2 Atkyns, 44. 
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not a good plea. The reaſon of this determin- 
ation ſeems to have been, that the firſt bill be- 
ing wholly irregular the plaintiff could have 
no benefit from it, and it might have been diſe 
miſſed upon demurrer. Where a decree is 
made upon a bill brought by a creditor on be- 
half of himſelf and all other creditors of the 
ſame perſon, and another creditor comes in be- 
fore the maſter to take the benefit of the de- 
cree and proves his debt, and then files a bill 
on behalf of himſelf and the other creditors, 
the defendants may plead the pendency of the 
former ſuit; for a man coming under a decree is 
guaſ; a party (v). The proper way for a credi- 
tor in ſuch a ficuation to proceed, if the plain- 
tiff in the original ſuit is dilatory, is by appli- 
cation to the court for liberty to conduct the 
cauſe, 

If a plaintiff ſues a defendant at the ſame 
time for the ſame cauſe at common law and 
in equity, the defendant, after anſwer put in, 
may apply to the court that the plaintiff may 
make his election where he will proceed; but 
cannot plead the pendency of the ſuit at com- 
mon law in bar of the ſuit in equity O), though 
the practice was formerly otherwiſe (2). 


(x) 3 Atkyns, 557 (z) Ord, in Chan, 99+ 
(y) 3 P. Wms. 90. ed. 1739. | 
Pleas 


1 


Pleas in bar, of matters of record, or of 
matters in the nature of matters of record, in 


ſome court not being a court of equity, may 
be, 1. a fine, 2. a recovery, 3. 4 judgment at 
law, or ſentence of ſome other court. 

1. A plea of a fine and non- claim, though a 
legal bar, yet is equally good in equity (a), 
provided it is pleaded with proper aver- 
ments (6). Where a title is merely legal, 
though the defect is apparent upon the face of 
the deeds, yet the fine will be a bar in equity; 
and a purchaſor will not be affected with no- 
tice ſo as to make him a truſtee for the perſon 
who had the right. For a defect upon the face 
of title deeds is often the occaſion of a fine be- 
ing levied (c). And even a fine levied upon 
bare poſſeſſion, with non-claim, may be a bar 
in equity, if a legal bar, though with notice at 
the time the fine was levied (4). But with re- 
ſpect to equitable titles there is a diſtinction, 
For where the equity charges the lands only 
the fine bars ; but where it charges the perſon 
only, in reſpect of the land, the fine does not 
bar (e). Therefore if a man purchaſes from a 


(a) W. Jones, 416. 1Ch. (c) 2 Atkyns, 631. 


Ca. 278. (4) 2 Atkyns, 240. 
(3) 2 Atkyns, 631 3 At- (e) 1 Ch. Ca. 278. 2 At. 
kyns, 303. kyns, 390. 


truſtee, 
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truſtee, and levies a fine, he ſtands in the place 
of the ſeller, and 1s as much a truſtee as the 
ſeller was (); provided he has notice of the 
truſt, or is a purchaſor without conſider- 
ation (g). So if the grantee of a mortgagee 
levies a fine, that will not diſcharge the equity af 
redemption /. But there are caſes, of equit- 
able as well as of legal titles, in which a fine 
and non-claim wall bar, notwithſtanding notice 
at the time of levying the fine (i). If a fine is 
levied where the legal eſtate is in truſtees for 
an infant, and the truſtees negle& to claim, 
the infant, claiming by bill within five years 
after he attains twenty-one, ſhall not be bar- 
red (). But perhaps this ſhould be under- 
ſtood as referring to the cafe of a fine levied 
with notice of the title of the infant (). Where 
a title to lands is merely equitable, as in the 
caſe of an agreement to ſettle lands to particu- 
lar uſes, claim to avoid the fine muſt be by 
ſubpæna (m). The pendency of a ſuit in equity 
will therefore, in equity, prevent in many caſes. 
the running of a fine (2). Upon the whole, 


(f) 2 Atkyns, 631. (4) 2 Vern. 368. 

'z) Gilb. on Ch. 62. (I) 3 P. Wms. 309, 310, 

(5) 2Atkyns, 631. Contr, () 1 Ch. Ca. 278. 2 
2 Freem. 21, 69. Freem. 21. 


(i) 2 Atkyns, 631. 3 At» (2) 2 Atkyns, 389, 390. 
kyns, 303, 560. 


where- 
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wherever a perſon comes in by a title oppoſite 
to the title to a truſt eſtate ; or comes in under 
the title to the truſt eſtate, for a valuable con- 
ſideration, without fraud, or notice of fraud or 
of the truſt ; a fine and non-claim may be ſet 
up as a bar to the claim of a truſt (o). When a 
fine and non- claim are ſet up as a bar to a 
claim of a truſt, by a perſon claiming under the 
ſame title, it is not ſufficient to aver, that at 
the time the fine was levied the ſeller of the 
eſtate, being ſeiſed or pretending to be ſeiſed, 
conveyed ; but it is neceſſary to aver, that the 
ſeller was actually ſeiſed. It is not, indeed, 
requiſite to aver, that the ſeller was ſeiſed in 
fee; an averment that he was ſeiſed t de libero 
tenemento, and being ſo ſeiſed a fine was levied, 
will be ſufficient (p). A fine and non- claim 
may be pleaded in bar to a bill of review (9). 

2. Toa claim under an entail, a recovery 
duly ſuffered, with the deed to lead the uſes of 
that recovery, may be pleadcd ; if the eſtate li- 
mited to the plaintiff, or under which he claims, 
is thereby deſtroyed (r). 


(o) Gilb. on Ch. 63. 1763, before Lord North- 
(þ) 2 Atkyns, 030. ington. Brown againſt 
(2) 2 Vern. 19 Williamſon, Trin 177 2, be- 
(r) 1 P. Williams, 754. fore Lord Bathurſt. 

Zalkeld againſt Salkeld, 
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3. If the judgement of a court of ordinary ju- 
riſdiction has ſinally determined the rights of 
the parties, the judgement may, in general, be 
pleaded in bar of a bill in equity. Thus where 
a bill was brought by a perſon claiming to be 
ſon and heir of Joſcelin earl of Leiceſter; and 
alledged that the earl, being tenant in tail of 
eſtates, had ſuffered a recovery and had declared 
the uſe to himſelf and a truſtee in fee; and that 
the plaintiff had brought a writ of right to reco- 
ver the lands, but the defendant had poſſeſſion of 
the title deeds, and intended to ſet up the legal 
eſtate which was veſted in the truſtee; and pray- 
ed a diſcovery of the deeds, and that the de- 
fendant might be reſtrained from ſetting up 
the eſtate in the truſtee : the defendant plead- 
| ed, as to the diſcovery of the deeds and the re- 
lief, judgement in her favour in the writ of 
right; and averred that the title in the truſtee, 
which the bill ſought to have removed, had 
not been given in evidence; and the plea was 
allowed (5). | 

To a bill to ſet aſide a judgement, as obtain- 
ed againft conſcience, the defendant may plead 
the verdict and judgement in bar (7). And a 


_ (4) Sidney, ſtyling himſelf Perry, in Chanc, 23d July 
earl of Leiceſter, againſt 1783. | 
| (%) 3 Atkyns, 223. 


ſentence 
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ſentence of any, even a foreign court, may be a 
proper defence by way of plea ; but the court 
pronouncing the ſentence muſt at leaſt have 
full juriſdiction to determine the rights of the 
parties (2). If there is any charge of fraud, 
or other circumſtance ſhewn as a ground for 
relief, the judgement or ſentence cannot be 
pleaded ; unleſs the fraud, or other circum- 
ſtance, the ground upon which the judgement 
or ſentence is ſought to be impeached, be de- 
nied, and thus put in iſſue by the plea, and 
the plea ſupported by a full anſwer to the 
charge in the bill. Upon this principle the 
court of exchequer determined in a late caſe, 
upon a bill brought by inſurers of part of the 
property taken on board the Spaniſh ſhips at 
Omoa. The bill charged that the navy, on 
whoſe behalf as captors the defendants had in- 
ſured, were not the real captors, or not the only 
captors ; that the Spaniſh ſhips ſtruck to the 
land forces ; and that although the court of 
admiralty had condemned the ſhips taken as 
prizes to the navy, yet that condemnation had 
been obtained in conſequence of the king's 
procurator-general having withdrawn a claim 
made on behalf of the crown at the inſtance of 
the land-forces, and of an agreement between 


(2) 3 Atkyns, 215. 
the 
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the ſea and land forces to make a diviſion of the 
treaſure ; and that the ſentence was therefore; 
as againſt the plaintiffs the inſurers, not con- 
clufive. The defendants pleaded the ſentence 
of the admiralty, both to diſcovery of the facts 
ſtated in the bill and to the relief prayed; 
The plea was in many reſpects informal: but 
the court was of opinion that the ſentence thus 
impeached could not be pleaded in bar to the 
diſcovery ſought by the bill ; and that as a bar 
to relief it ought to have been ſupported by 
averments, negativing the grounds on which 
it was impeached by the bill (x). 

A will, and probate even in the common 
form in the proper eccleſiaſtical court, which 
is in the nature of a ſentence, is a good 
plea to a bill by perſons claiming as next of 
kin to a perſon ſuppoſed to have died in- 
teſtate (2). Even if fraud in obtaining the will 
is charged, that is not a ſufficient equitable 
ground to impeach the probate ; for the parties 
may reſort to the eccleſiaſtical court, which 
is competent to determine upon the queſtion of 
fraud (a). But where the fraud practiſed has 
not gone to the whole will, but only to ſome 


(x) Parkinſon ag. Lecras, Ca. 178. 1 Peere Williams, 


23d Feb. 1781. 389. 2 Peere Williams; 

(z) 1 Vern. 397. | 286. Meadows v. ducheſs 

a) 2Vern. 8, 76. 2 Ch. of Kingſton, Michaelmas, 
1777. | 


pars 


( 207) 


particular clauſe; or if the fraud has been 


practiſed to obtain the conſent of the next of 
kin to the probate ; the courts of equity have 
laid hold of theſe circumſtances to declare the 
executor a truſtee for the next of kin (). 
Where there are no ſuch circumſtances, the 
probate of the will is a clear bar to a demand 
of perſonal eſtate ; and where a teſtator died in a 
foreign country, and left no goods in any other 
country, probate of his will according to the 
law of that country was determined to be 
ſufficient, even againſt an adminiſtration ob- 
tained in England (c). | 

Pleas in bar, of matters in pais only, ſome- 
times go both to the diſcovery ſought, and to 
the relief prayed by the bill, or by ſome part of 
it; ſometimes only to the diſcovery, or part of 
the diſcovery; and ſometimes only to the re- 
lief, or part of the relief. 

Pleas of this nature (which may go both to 
the diſcovery and relief ſought by the bill, or 
by ſome part thereof, but which ſometimes ex- 
tend no farther than the relief) are principal- 
ly, 1. a ſtated account; 2. an award; 3. a re- 
leaſe; 4. a will or conveyance. 5. A plea of 
any ſtatute which may be a bar to the plaiatiff's 
demand, as the ftatute for prevention of frauds 


(3) 1 Strange, 666. Gilb. (c) x Vern, 397. 
203. 1 Vezey, 284. 
and 
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and perjuries or the ſtatutes for limitation of 
actions, may be confidered as a plea of matter 
in pais: for though the ſtatute itſelf is uſually 
ſet forth in the plea, yet that perhaps is unne- 
ceſſary, and the ſubſtance of the plea conſiſts 
in the averment of matter neceſſary to bring 
the caſe within the particular ſtatute; and there- 
fore if thoſe matters appeared on the face of 
the bill itſelf it may be preſumed a demurrer 
would hold, though this has been doubted. 
1. A plea of a ſtated account is a good bar 
to a bill for an account (4). It muſt ſhew that 
the account was in writing; or at leaſt it muſt 
ſet forth the balance (e). If the bill charges 
that the plaintiff has no counterpart of the ac. 
count, the account ſhould be annexed by way 
of ſchedule to the anſwer, that if there are any 
errors upon the face of it the plaintiff may 
have an opportunity of pointing them out (5). 
If error or fraud are charged, they muſt be de- 
nied by the plea as well as by way of an- 
ſwer (g); and if neither error nor fraud is 
charged, the defendant muſt by the plea aver 
that the ſtated account is juſt and true, to the 
beſt of his knowledge and belief (5). The 


(4) i Vern. 180. 2 At- (5) 3 Atkyns, 303. 
kyns, 1. (2) Gilb. on Ch. 56. 


(e) 2 Atkyns, 399, (%) 3 Atkyns, 70. 
delivery 


— 
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delivery up of vouchers at the time the ac- 
count was ſtated ſeems to be à proper aver- 
ment in a plea of this nature (i), if the fact was 


ſuch. | | 

2. An award may be pleaded to a bill to ſet 
aſide the award, and open the account (); and 
it is not only good to the merits of the caſe, 
but likewiſe to the diſcovery ſought by the 
bill (). But if fraud or partiality are charged 
againſt the arbitrators, thoſe charges muſt not 
only be denied by way of averment in the plea, 
but the plea muſt be ſupported by an anſwer 
ſhewing the arbitrators to have been incorrupt 
and impartial /m ), 
3. If the plaintiff, or a perſon under whom 
he claims, has releaſed the ſubje& of his de- 
mand, the defendant may plead the releaſe in 
bar of the bill ; and this was admitted in the 
caſe of a bill which prayed that the releaſe 
might be ſet aſide, notwithſtanding the objec- 
tion that a plea of the releaſe is in ſuch a caſe 
exceptio ejuſdem rei cujus petitur diſſolutio (u). In 
a plea of a releaſe (o) the defendant muſt ſet out 
the conſideration upon which the releaſe was 
made. If a releaſe is pleaded to a bill for an 


(i) Gilb. on Ch. 55. (n) 3 P. Wms. 315. 

(4) 2 Atkyns, 396, 501. (0) 2 Vezey, 108. Hardr. 

(7) 3 Atkyns, 529, 644. 168. 3 Brown, P. C. 366, 

(n) 2 Atkyns, 396, 501. | 
P ace 
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account, it muſt be under ſeal ; otherwiſe it 
muſt be pleaded as a ſtated account only (p). 
4. Toa bill brought, upon a ground of equi- 
ty, by an heir at law againſt a deviſee to turn 
the deviſee out of poſſeſſion, the deviſee may 
plead the will, and that it was duly executed (9). 
But in caſes of this kind where the bill has alſo 
prayed a receiver, a plea extending to that part 
of the bill has been ſo far over-ruled; as it might 
be neceſſary for the court in the progreſs of the 
cauſe to appoint a receiver (r). Upon a bill 
filed by an heir againſt a perſon claiming un- 
der a conveyance from the anceſtor, the de- 
fendant may plead the Wen, in bar of 
the ſuit. 

5. To a bill for diſcovery and execution of a 
truft, the ſtatute for prevention of frauds and per- 
juries (S), with an averment that there was no de- 
claration of truſt in writing, has been pleaded (r). 
To abill for a ſpecific performance of an agree- 
ment, the ſame ſtatute, with an averment that 
there was no agreement in writing figned by 


) Gilb. on Ch. 57. Meadows v. Duch. of King- 
(2) 3 Ark. 17. Anſtis v. ſton. But ſee 2 Vezey, 362, 
Dowting, cited 2 Vezey 361. 363. 
Meadows v. Duch, ofKing- (s) 29 Car. II. -e. 3. 
ſton, Mich. 1777. (:) 2 Atkyns, 156. 
(1) 3 Atkyns, 17. and 
5 | the 
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the parties, has been alſo pleaded (x). It has 


been underſtood that this plea extended to the 
diſcovery of a parol agreement, as well as to 
the performance of it; except where the agree- 


ment had been fo far performed that it might 


be deemed a fraud on the party ſeeking the be- 
nefit of it unleſs it was completely carried into 
execution, and caſes have been determined ac- 
cordingly (y). But it has been doubted whe- 
ther this is the doctrine of the court on the ſub- 
je : and in a late caſe it was conceived that 
the courts of equity in determining caies ariſ- 
ing upon this ſtatute had laid down two pro- 
poſitions founded on rules of equity, and 
had given a conſtruction to the act according- 
ly, which amounted to this; that the act was to 
be conſtrued as if there had been an expreſs ex- 
ception, to the extent of thoſe rules, in favour 
of courts of equity, and that no action was to 
be ſuſtained, except upon an agreement in writ- 
ing ſigned accotding to the requiſition of the 
ſtatute, and except upon bills in equity, where 
the party to be charged confeſſed the agree- 
ment by anſwer, or there was a part perform- 
ance of the agreement. It was therefore deter- 
mined that to the fact of the agreement the de. 


(x) Prec. in Chan, 402, {y) 6 Brown, P. C. 45, 
533. 1 Wms. 770. 
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fendant muſt anſwer (z). In all thefe caſes, 
if any matter is charged by the bill which may 
avoid the bar created by the ſtatute, that mat- 
ter muſt be denied, generally, by way of aver- 
ment in the plea ; and it muſt be denied, parti- 
cularly and preciſely, by way of anſwer to ſup- 
port the plea. 

The ftatute for Imitation of actions (a) is 
likewiſe a good plea (5). But if a bill charges 
a fraud, and that the fraud was not diſcovered 
till within fix years before filing the bill, the 
ſtatute is not a good plea, unleſs the defendant 
denies the fraud, or avers that the fraud, if any, 
was diſcovered within fix years before filing 
the bill (ch. And though the ſtatute of li- 
mitations is a bar to the claim of a debt, it is 
not to a diſcovery when the debt became due; 
for if that is ſet forth, it will appear to the 
court whether the time limited by the ſtatute 
is elapſed (d). Where a particular ſpecial pro- 
miſe is charged to avoid the operation of the 


(z) Whitchurch againſt 
Beavis in Chancery, 8th 
Feb. 1786. This cafe was 
principally. determined on 
the authority of a caſe of 
Child againit Godolphin be- 
fore lord Macclesfield, 1 1th 
March 1723; but an ap- 
plication has been fince 
made to have the plea 


reargued, and the point 
therefore is not finally de- 
cided, 

(a) 21 Jac. I. c. 16. 

(5) 3 P. Williams, zog. 
2 Atkyns, 395. Gild. on 
Ch.61. 3 Brown, P. C. 305. 

(e) 3 P. Wms. 143. 

(a) 2 Atkyns, 51. 
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ſtatute, the plaintiff muſt deny the promiſe 
charged by averment in the plea (e), as well as 
by anſwer to ſupport the plea, Where the de- 
mand 1s of any thing executory, as a note 
for payment of an annuity, or of money at a 
diſtant period or by inſtalments, the de- 
fendant muſt aver that the cauſe of acti- 
on (/ hath not accrued within fix years; be- 
cauſe the ſtatute bars only as to what was ac- 
tually due fix years before the action brought(g). 
Upon a bill for diſcovery of a title, charging 
fraud, and praying poſſeſſion, the ſtatute of li- 
mitations alone is not a good plea to the diſ- 
covery; for the defendant muſt anſwer to the 
charge of fraud (). The ſtatute of limitations 
may be pleaded to a bill to redeem a mort- 
gage, if the mortgagee has been in poſſeſſion 
twenty years Ci); and indeed a demurrer has 
been allowed in this caſe, where the poſſeſſion 
has appeared upon the face of the bill (4), 
though later caſes ſeem to be to the con- 
trary (. To a bill, on an equitable title to 


(e) 3 Atkyns, 70. (4) 3 P. Wms, 287. Note 
(Ff) 2 Strange, 1291. B. See alſo 1 Vern. 418, 
(eg) 3 Atkyns, 71. (1) 3 Atkyns, 225, 226, 
(5) 3 Atkyns, 5 58. and the authorities there 
(i) 3 Atkyns, 225» cited, 


P 3 pre- 


t 26 


preſentation to a living, ſeeking to campe! the 
defendant to reſign, plenarty for fix months be- 
fore the bill was filed may be pleaded in bar; 
the ſtatute of Weſtminſter the ſecond (n) being 
conſidered for this pur poſe as a ſtatute of limit- 
ation, in bar of an equitable as well as of a le. 
gal right /). But if a quare impedit is brought be- 
fore the ſix months are expired, though the bill 
is filed after, it may be in ſome cafes a ground 
for the court to interfere (o), and conſequently 
plenarty would not in ſuch caſes be pleadable 
in bar. The ſtatute of limitations may alſo be 
pleaded to a bill of revivor, if the proper repre- 
ſentative does not proceed within ſix years after 
abatement of a ſuit, provided there has been no 
decree (). | 
In the ſame manner, any other ſtatute which 
may be a bar to the demands of the plaintiff, 
may be pleaded, with the averments neceſſary 
to bring the caſe of the defendant within the 
ſtatute, and to avoid any equity which may be 
ſet up againſt the bar created by the ſtatute, 
A particular ſtatute may alſo be pleaded in the 
fame manner, Thus to a bill, impeaching a ſale 
of lands in the feng by the conſervators unde 
(m) 13 Edw. I. e. 3. () 2 P. Wms. 405+ 


JF. Want gr . U 7 
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the ſtatutes for draining the fens, the defend - 
ant pleaded the ftatutes, and that the ſale was 
made according to and by virtue of thoſe ſta» 
tutes, and the plea was allowed (g). | 
X. Suppoſing a plaintiff to have a full ticle 
to the relief he prays, and the defendant can 
ſet up no defence in bar of that title, yet if the 
defendant has an equal claim to the protection 
of a court of equity to defend his poſſeffion, as 
the plaintiff has to the aſſiſtance of the court to 
aſſert his right, the court will not - interpoſe 
on either ſide. This is the caſe where the de- 
fendant claims under a purchaſe or mortgage 
for valuable conſideration withoyt notice of the 

_ plaintiff's title, which he may plead in bar of 
the ſuit (r). Such a plea muſt aver, that the 
perſon who conveyed or mortgaged to the de- 
fendant, was ſeiſed in fee, or pretended to be 
ſeiſed (5), and was in poſſeſſion (), if the con- 
veyance purported an immediate transfer of 


the poſſeſſion, at the time when he executed the 
purchaſe or mortgage deed (2). It muſt aver 


a conveyance, and not articles merely (x) ; for 
if there are articles only, and the defendant is 


(2) 2 Ch. Ca. 249. () 1 Vern. 246. 
(r) 2 Atkyns, 397, 630. (z) 3 P. Wms. 281. 

2 Ventris, 361. (*) 3 P. Wms. 281, 
(s) 3 P. Wms, 281 PEI 
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Injured, he may ſue at law upon the covenants 
in the articles %). It muſt aver the conſider- 
ation, and actual payment of it; a conſider- 
ation ſecured to be paid is not ſufficient {z/, 
The plea muſt alſo deny notice of the plain- 
tiff's title or claim a), previous to the execu- 
tion of the deeds and payment of the confider- 
ation (5); and the natice ſo denied muſt be 
notice of the exiſtence of the plaintiff's title, 
and not merely notice of the exiſtence of a per- 
ſon who could claim under that title (e). If 
particular inſtances of notice or circumſtances 
of fraud are charged, they myſt be denied as 
ſpecially and particularly as charged in the 
bill (d). The ſpecial and particular denial of 
notice or fraud muſt be by way of anſwer, 
that the plaintiff may be at liberty tq except to 
its ſufficiency (e). But notice and fraud myſt 
alſo be denied generally by way of averment 
in the plea ; otherwiſe the fact of notice, or af 
fraud, mill not be in iſſue (). Notice or fraud 


thus 
Cy) 1 Atkyns, 571, (e) 1 Vern. 185, 

. (=) 3 Atkyns, 304, 814, z p. wms. 95. Gilb, 
(a) 1 Vern. 179. on Ch. 58. Treat. {rants 
(3) i Ch. Ca. 34. 2 Atk. c. 18. p. 220. In the caſe 

631. 3 Atkyns, 304. of Meadows v. Ducheſs of 
(c) 1 Atkyns, 522. Kingſton, Mich. 1777, the 


(4) 3 Atkyns, 815. 2 Ver chancellor ſexmed to be of 
26), 450 opt- 
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thus put in iſſue, if proved, will effectually 


open the plea on the hearing of the cauſe. 


Ppinion, that notice, and 
fraud, were to be denied by 
way of averment in the plea, 
in caſes only where the de- 
nial made part of an equit- 
able defence ; as in a plea of 
purchaſe for valuable conſi- 
deration, the denial of no- 
tice muſt be by way of aver- 
ment in the plea, becauſe 
the want of notice creates 
the equitable bar. But in 
Davie and Cheſter, 1 in Chan. 
March 1oth, 1780, a decree 
eſtabliſhing a modus having 
been pleaded to a bill for 
tithes in which the plaintiff 
ſtated that the defendants 
ſet up the decree as a bar to 
his claim, and to avoid the 
effect of the decree charged 
that it had been obtained by 
colluſion, and ſtated facts 
tending to ſhew colluſion, 
the chancellor was of opi- 
nion, that the defendants not 
having by averments in the 

lea denied the colluſion ; 
although they had done ſo 
by anſwer in ſupport of the 
plea, the plea was bad in 
form, and he over-ruled it 
accordingly. And in Hoare 
and Parker, in Chan. 17th 


and 19th of January 1785, 


A pur» 


the plaintiffs brought their 
bill as truſtees, claiming 


quantities of plate deſcrib- 


ed in a ſchedule annexed to 
the bill, of which the uſe had 
been given by the will of 
admiral Stewart to his wi- 
dow for her life, and after 
her death to his ſon and his 
iſſue. The defendant was a 
pawn-broker, with whomthe 
plate, or part of it, was al- 


ledged to have been pledg- 


cd by the widow ; and the 
bill ſought a diſcovery of 
the particular pieces of plate 


pawned, in order to found 


an action of trover. The 
defendant pleaded to ſo 
much of the bill as ſought 
a diſcovery of the plate 
pawned as after · mentioned 
in the plea, and of the 
plate ſpecified in the ſche- 
dule annexed to the bill, 
that Mrs. Stewart had 
pledged divers articles of 
plate at ſeveral times ſtated 
in the plea, for ſums of 
money ſpecified in the plea, 
which ſums the defendant 


averred were paid to Mrs, 


Stewart; and he alſo averred 
that he had no notice of the 
will of admiral Stewart till 


after 
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A purchaſor with notice, of a purchaſor with. 
out notice, may ſhelter himfelf under the firſt 
purchaſor (g). But notice to an agent is notice 
to the principal (); and where a perſon, having 
notice, purchaſed in the name of another who 
had no notice, and knew nothing of the pur- 
chaſe, but afterwards approved it, and with- 
out notice paid the purchaſe-money, and pro- 
cured a conveyance ; the perſon firſt contract- 
ing was conſidered from the beginning as the 
agent of the actual purchaſer, who was there- 
fore held affected with notice (i). A ſettle- 
ment in confideration of marriage is equivalent 
to a purchaſe for a valuable confideration, and 
may be pleaded in the fame manner (4). If 
a ſettlement is made after marriage in pur» 
ſuance of an agreement before marriage, the 
agreement, as well as the fettlement, muſt be 


after the death of Mrs, 
Stewart : but he did not 


all the plate mentioned in 
the ſchedule, of which a diſ- 


aver by his plea that he had 
no plate pawned with him 


by Mrs. Stewart beſides the 


pieces pawned at the parti- 


& cular times mentioned in the 


plea, although he did by his 
anſwer deny that he had any 
other. The chancellor was 
of opinion that the plea was 
therefore defective in point 
of form, as it extended to 


6 


covery was fought by the 
bill. | 

g) Prec. in Chan. 51, 
1 Atkyns, 571. 2 Atkyns, 
139, 242. 

(4) 2 Vern. 574. 

(i) 1 Brown. Parl. Ca, 
244. 2 Brown. Parl. Ca. 
596. 

(4) Rep. Temp, Finch 9. 


ſkewn, 
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mewn {/). A widow, defendant to a ſuit 
brought by any perſon, claiming under herhuf- 
band, to diſcover her title to lands of which ſhe is 
in poſſeſſion as her jointyre, may plead her ſettle- 
ment in bar to any diſcovery ; unleſs the plain- 
tiff offers (n), and is able to confirm her joins 
ture. But a plea of this nature muſt ſet forth 
the ſettlement, and the lands comprized. in it, 
with ſufficient certainty (u). A plea of purchaſe 
for a valuable confideration protects a defend» 
ant from giving any anſwer to a title ſet up 


by the plaintiff ; but a plea of bare title only, 


without ſetting forth any conſideration, is not 
ſufficient for that purpoſe o). Upon a plea of 
purchaſe for a valuable conſideration, to a diſ- 
covery of deeds and writings, the purchaſe deed 
muſt be excepted ; for it is pleaded (p). 


A plea of purchaſe for a valuable conſider» 
ation without notice of the plaintiff's title will 
hold to a bill to perpetyate the teſtimony of 
witneſſes, though there are few caſes in which 
the court will not give that aſſiſtance to the 
furtherance of juſtice ; but as in this caſe the 
defendant has as much claim as the plaintiff to 
the protection of the court, it will not interfere, 
Thus to a bill to perpetuate the teſtimony of 


() 1 Vern. 139. (0) 2 Atkyns, 241. 
(m) 2 Vezey, 450. (7) 2 Vezey, 107. 
(s) x Atkyns, 53. 


witneſſes 
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witneſſes to a will the defendant pleaded pur: 
chaſe for a valuable conſideration without: 
notice of the will (q) ; and a plea of pur- 
chaſe for a valuable confideration was allowed 
to a bill to perpetuate the teſtimony of wit- 
neſſes to the fact that a perſon under whom the 
purchaſor claimed was a papiſt (7). 

XI. Though a plaintiff may be fully intitled 
to the relief he prays, and the defendant may 
have no claim to the protection of the court 
which ought to prevent its interference, yet 
the defendant may object to the bill if it is de- 
ficient to anſwer the purpoſes of complete juſ- 
tice. This is uſually for want of praper parties ; 
and if the defect is not apparent on the face of 
the bill, the defendant may plead the matter ne- 
ceſſary to ſhew it (). A plea of want of parties 
goes both to diſcovery and relief, where relief is 
prayed, though the want of parties is no objection 
to a bill for a diſcovery merely i. Where a ſuf- 
ſicient reaſon to excuſe the defect is ſuggeſted 
by the bill; as where a perſonal repreſentative 
is a neceſſary party, and the bill ſtates that the 
repreſentation is in conteſt in the eccleſiaſtical 


(9) 1 Vi 354. (s) 1 Vern. 110. 2 At. 


() 3 Brown, P. C. 473+ kyns, 51. 
e (t) 2 Eq- Ca. Ab, 170. 


court; 


C 20d © 

court (2); or where the party is reſident out of 
the juriſdiction of the court {x}, and the bill 
charges that fact; or where a bill ſeeks a diſ- 
covery of the neceſſary parties (); an objection 
for want of parties will not be allowed: unleſs, 
perhaps, the defendant ſhould controvert the 
excuſe made by the bill, by pleading matter to 
ſhew it falſe. Thus, in the firſt inſtance, if 
before the filing of the -bill the conteſt in the 
ecclefiaſtical court was determined, and admi- 
niſtration granted, and the defendant ſhewed 
this by plea, perhaps the objection for want of 
parties would be in ſtrictneſs good. Upon ar- 
guing a plea of this kind, the court, inſtead of 

allowing it, has given the plaintiff leave to 
amend the bill upon payment of coſts (z): a 
liberty which he may alſo obtain after al- 
lowance of a plea according to the common 
courſe of the court; for the ſuit is not deter- 
mined by allowance of a plea, as it is by al- 
lowance of a demurrer to the whole of a bill. 


Having thus conſidered all the objections to 
a bill which have occurred as extending to re- 
lief, and which likewiſe extend to diſcovery 
wherever it is merely ſought for the purpoſe of 


(2) 2 Atkyns, 51, | (y) 1 Vern. gg. 
(x) Prec. in Chagc, 83+ (z) 1 P. Wms. 428. 


2 Atkyns, 510. 
obtain- 
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obtaining relief, and can have no other end, 
it remains to treat of ſuch objections as are 
grounds of plea to diſcovery only. Theſe are 
nearly the ſame as thoſe which have been al- 
ready mentioned as cauſes of demurrer to dif- 
covery. They may be I. That the plaintiff's 
caſe is not ſuch as intitles a court of equity to 
aſſume a juriſdiction to compel a diſcovery in 
his favour : II. That the plaintiff has no intereſt 
in the ſubject, or no intereſt which entitles him 
to call on the defendant for a diſcovery ; III. 
That the defendant has no intereſt in the ſubject 
to intitle the plaintiff to inſtitute a ſuit againſt 
him even for the purpoſe of diſcovery only ; 
IV. That the fituation of the defendant renders 
it improper for a court of equity to compel a 
_ diſcovery. 

I. If the plaintiff's caſe is not ſuch as entitles 
2 court of equity to aſſume a juriſdiction to 
gompel a diſcovery in his favour, though he 
falſely ſtates a different caſe by his bill, ſo that 
it is not liable to a demurrer, the defendant may 
by plea ſtate the matter neceſſary to ſhew the 
truth to the court, 

IT. If a plaintiff by his bill ſtates himſelf to 
have an intereſt which intitles him to call on the 
defendant for a diſcovery, though in truth he 
has no ſuch intereſt, the defendant may by plea 

| | protect 


CE =: ) 
protect himſelf from making the diſcovery, 
which may involve him in difficulty and ex- 
pence, and perhaps may be prejudicial to him 
in other caſes. Thus if a plaintiff ſtates him- 
ſelf to be heir or adminiſtrator of a perſon 
dead inteſtate, and in that character ſeeks a dif- 
covery from a perſon in poſſeſſion of property 
which did belong to the deceaſed, of his title 


thereto, or of the particulars of which it con- 
fiſts; the defendant may plead that anothen per- 


ſon is heir or perſonal repreſentative, or that 


the perſon alledged to be dead is living (2). 
III. It has been already obſerved that if a 
claim of intereſt is alledged by a bill againſt a 
perſon who has no intereſt in the ſubject he can- 
not by demurrer protect himſelf from a diſco- 
very, and muſt reſort either to a plea (a) or diſ- 
claimer ; by either of which means it ſhould 
ſeem he may protect himſetf from making by 
anſwer, that diſcovery which he may properly 
be required to make if called upon as a wit- 
neſs. 1 
Iv. The fituation of a defendant may render 
it improper for a court of equity to compel a 
diſcovery: 1. becauſe the diſcovery may ſubject 
him to pains and penalties; 2. becauſe it will 
fubject him to a forfeiture, or ſomething in the 


(z) Ord againſt Willam- fa) 1 Vezey, 426. 
fon, Trin. 1773. 


nature 


C 224 ) 
nature of a forfeiture ; 4; becauſe it would bez 
tray the confidence repoſed in a counſel, attor- 
ney, or arbitrator ; 4. becauſe he is a purchaſ- 
or for a valuable confideration without r notice of 
the plaintiff's title. 

1. It has been already obſerved, that no per- 
ſon is bound to anſwer fo as to ſubject himſelf 
to puniſhment, in whatever manner that puniſh- 
ment ariſes, or whatever is the nature of the 
puniſhment (4). If therefore a bill requires an 
anſwer which may ſubject the defendant to any 
| Pains or penalties, or tend to accuſe him of any 
crime, and this is not ſo apparent upon the face 
of the bill that the defendant can demur, he 
may by plea ſet forth by what means he may be 
liable to puniſhment, and inſiſt he is not bound 
to anſwer the bill, or ſo much thereof as the 
plea will cover (c). Thus to a bill brought for 
difcovery of a marriage, where the fact, if true, 
would have ſubjected the party to puniſhment 
in the ecclefiaſtical court for inceſt, the de- 
fendant pleaded matter to ſhew that the mar- 
riage, if real, was inceſtuous, and would ſub- 
ject the parties to pains and penalties /d). 

And where a bill was brought againſt a wo- 
man claiming as widow of a perſon dead, al- 


(3) Pag. 157. See 2 Ve- (c) 1 Vern. 110. 
zey, 245+ 1 Vern. 10g. | (4) 2 Vezey, 243. 


ledging 


(295. ) 


ledging that before her marriage with the de- 
ceaſed the was married to another perſon, who 
was living at the time of her marriage with the 
deceaſed ; the defendant pleaded that mar- 
riage to the diſcovery of the ſuppoſed firſt 
marriage, and inſiſted that ſhe was not com- 
pellable to anſwer to the fact of the firſt mar- 
Tiage as it would tend to ſhew her guilty of 
bigamy (e). So to a bill for a diſcovery whe- 
ther the defendant had become a purchaſor of 
an eſtate of which the ſuppoſed ſeller was not 


in poſſeſſion, the detendant pleaded the ſtature 


againſt ſelling or contracting for any pretended 
rights or titles (f). And to a bill brought by 
inſurers for a diſcovery of what goods had 
been ſhipped on board a veſſel, the defendant 
pleaded the ſtatutes which made it penal to ex- 


port wool. He was, however, directed to anſwer 


ſo far as to diſcover what goods were on board 
the veſſel befides wool (g). But where the diſ- 
covery ſought was not of a fact which could ſub- 
ject the defendant to any penalty, though con- 


nected with another fact which might; as 
where the queſtion was, whether the defend- 


ant had a legitimate ſon; the defendant was 
compelled to anſwer. For the diſcovery of that 


(e) 3 Brown, P. C. 65. (g) 1 Atkyns, 53. 
(/) 3 P. Wms. 375 | 


2 fact 
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fact would not ſubje& him to a penalty, 
though the diſcovery of his marriage with the 
mother of the ſon might ; and therefore he was 
not compelled to diſcover the marriage (+), 

2. It has been alſo (i) obſerved, that no per- 
ſon is bound to anſwer ſe as to fubje& himſelf 
to any forfeiture, or to any thing in the nature 
of a forfeiture (4). If this is not apparent on 
the bill, the defence muſt be made by way of 
plea. Thus where a bill was brought to diſ- 
cover whether the defendant had aſſigned a 
leaſe, he pleaded to the diſcovery a proviſo in 
the leaſe making it void in caſe of aſſign- 
ment {/). And to a bill ſeeking a diſcovery 
whether a perſon under whom the defendant 
claimed was a papiſt, the defendant pleaded 
his title, and the ſtatute of 11 and 12 William 
III. diſabling papiſts (). But ſuch a plea will” 
only bar the Qiſcovery of the fact which would 
occaſion a forfeiture. Therefore, where a ten- 
nant for life pleaded, to a bill for diſcovery 
whether he was tenant for life or not, that he 
had made a leaſe for the life of another which 
| if he was tenant for his own life only might 
occaſion. a forfeiture, the plea was over-rul- 
ed (). So upon a bill charging the defend- 


(% 2 Vezey, 403. 5 (m) 1 Atkyns, 526, 528. 
(i) Pag 160. 2. Vezey, 389. 
(4) 1 Atkyns, 1 (n) 2 Vezey, 108. 


() 1 Eq. Ca. Ab. 7 
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ant to be tenant for life, and that he had commit- 
ted waſte; it was determined that he might plead 
to the diſcovery of the act which would occaſion 
the forfeiture, the waſte, but that he could not 
plead to the diſcovery whether he was tenant 
for life or not (o). So upon a bill to diſcover 
whether the defendant was an alien, and whe- 
ther her child was an alien, and where born; 
it was held the defendant was not bound to diſ- 
cover whether ſhe was herſelf an alien; but ſhe 
was compelled to diſcoyer whether her child 
was an alien, and where born (p). Inall caſes 
of forfeiture, if the plaintiff is intitled alone tg 
the benefit of the forfeiture (9), and waives it 
by his bill, the defendant will be compelled to 
make the diſcovery required. And though the 
plaintiff is not intitled to the benefit of the 
forfeiture, yet if the defendant has by his own 
agreement bound himſelf not to inſiſt on being 
protected from making the diſcovery, the court 
will compel him to make it (7). 

3- If a bill ſeeks a diſcovery of a fact from 
one whoſe knowledge of the fact was derived 
from the confidence repoſed in him as a coun- 
ſel an attorney or an arbitrator, he may plead, 


(o) 2 Vezey, 109. | (2) NMoſely, 75. 
(3) 2 Vezey., 494. Par- (r) Moſely, 77, and the 
ker, 144. caſes there cited. 


Q 2 in 


—— 


- _— — — — * — — K — of — a —— 2 Fre" o—_ 
— — Rr; 2% AIR; en — = 1 - _— . * — OS, 8 2 — 
— y * A —_—_—_—— ke _ — * er N On 7 - b * ” g 8 2 an 2 2 * 
R rr N * "WY 7 2 < o . - — . * * 
- A 4 "IN. ” * a — r . 1 

OT * — r do Sali — rr „ „ 0 oy 2 — = 8 5 8 3 — 
"IA AL WEIL DIET : SN — N ? — — — — 22 * — - 9 T «pop — 
—— 2 2— —a— reward - — * 4 — — Me mak We . 1 

p e 5 — CP nets - 2 ' 


18 
8 $8 tc 


— 


ono — es Re — 
* — 
. 


a — — 2 — 
£ — © 
2 8 


22 


. 
. 
! 


2 . 
22 Ds 3 EIS . — 2 — — 
ö — . VR VET EPIC 


2 ͤ In BT ue 7 _ un pmcknags. 
— — — 1 e — 
2 2 : 

— 8 = — AE 
— -2==*: DTT Ra —ů Lees 
— p —2 5 
= 3 > 3 8 


( 
(: 228-73 


in bar of the diſcovery, that his knowledge of 
the fact was ſo obtained /s). 

4. If a defendant is a purchaſor for a valu- 
able conſideration without notice of the plain- 
tiff's title, a court of equity will not in general 

compel him to make any diſcovery which may 

affect his own title. Thus if a bill is filed for 
diſcovery of goods purchaſed of a bankrupt, the 
defendant may plead that he purchaſed them 
bona fide, for a valuable conſideration paid be- 
fore the commiſſion of bankrupt was ſued out 
and before he had any notice of the bank- 
ruptcy (7). 

Pleas have been hitherto conſidered with 
reference only to original bills ; and of theſe 
a certiorari bill, from the nature of the 
proceedings upon it, will not admit of a 
plea (2). But the fame grounds of plea will 
hold in many caſes to the {>veral other kinds 
of bills, according to their reſpective natures ; 
and ſome of them, as already obſerved, admit of 
a peculiar defence which may be urged by way 
of plea. 

Thus if a bill of revivor is brought without 
ſufficient cauſe to revive the ſuit againſt the de- 


(5).1 Ch. Ca. 277. Rep. 66. where a plea, to 
(i) 2 Chan, Ca. 72, 73. a certiorari bill, of a decree 
1 Vern. 27. - in the inferior court, is men- 


(4) See however, 3 Ch. tioned, 
fendant, 
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fendant, and this is not apparent on the bill, 
the defendant may plead the matter neceſſary 
to ſhew that the plaintiff is not intitled to re- 
vive the ſuit againſt him /x). Or if the plain- 
tiff is not intitled to revive the ſuit at all, 
though a title is ſtated in the bill fo that the 
defendant cannot demur, the objection to the 
plaintiff's title may alſo be taken by way of 
plea. Indeed it ſeems to have been confidered 
that a defendant can only object to revivor by 
way of plea or demurrer (0), and there appears 
ground for the practice. For if the defendant 
objects by anſwer merely, the point can only 
be determined by bringing the cauſe regularly 
to a hearing ; but if the objection is taken by 
plea or demurrer, it may in general be immedi- 
ately determined in a ſummary way. However, 
if adefendant objects by anſwer only, or does 
not object at all, yet if it appears to the court 
that the plaintiff has no title to revive the ſuit 


againſt the defendant he can take no benefit 


from it (z). If a perſon intitled to revive a 
ſuit does not proceed in due time he may be 
barred by the ſtatute for limitation of actions, 
which may be pleaded to a bill of revivor af- 
terwards filed (a). If a ſupplemental bill is 


(x) 3 P. Wms. 348. 
O) 3 P. Wms. 348. 


(2) 3 P. Wms. 348. 
(a) 1 P. Wms. 142+ 


0.3 brought 
WY 


OI EE LES ye? PTC EE Fe ES PRA Th" DANES — 
. - - — 
2 c Wh es - ate 


I 


— 


— 2 3 
7 — — — 8 
ERS — —— ET — — 
* 


. p 0 Br" wt Wan 
— . — : 5 4 — — — Inn K — — 
„„ Ion ron TOC SOD ROPE EEE Pot Eine — — 
88 * 8 rr oct or LSE OE 8 ———————— — — 
22 8 _ 1 * #3 A 8 Oe 4 7 N 7 
8 x * 5 5 tp 


me 1 — — — — — 
" ow, — — K K : 4 — 
_ — 1 — m—_— — RG "—_ — — 2 _ > — _ — 
S Sent as Fre A 5 2 — SR * 
— r 5 3 * r — Fo. * r 
Aj * 3 — > - + a . 
> * . N a 2 4 9 5 — 1 . * * 4 _ ” 2 X 


7: 


— _ — — 2 ö 
. 2 S oe een —— Dov OI 2 2 > A . r 8 1 2 2 N = CF YL 
. > q 4 2 . - - K I op ” 
— . 5 YO N _” - 3 5 | F 
— brig mn. * A 2-7 p = = 


—— 
9 —— — 
= 


EL EOS. I * — 


TAE: 
. 


— Br > 2 > 
wr» 2 
— — 


— ¶ ͤ 


_ — 
— — 2 

A, 497 -a—a.-t + _ 
* 


( 239 ) 

brought upon matter whizh aroſe before the 
original bill was filed, and this is not apparent 
on the bill, the defendant may plead that fact. 
And if a bill is amended by ſtating a matter 
ariſen ſubſequent to the filing of the bill, and 
which conſequently ought to have been the 
ſubject of a ſupplemental bill, advantage may 
be taken of the irregularity by way of plea, if 
it does not ſufficiently appear on the bill to 
found a demurrer ; but if the defendant anſwers 
he waives the objection to the irregularity, and 
cannot make it at the hearing (c). 


A crofs bill differing in nothing from the 
firſt ſpecies of bills, with reſpe& to which 
pleas in general have been conſidered, except 
that it is always occafioned by a former bill, it 
1s not liable to any plea which will not hold to 
the firſt ſpecies of bills. And a croſs bill is not 
Hable to ſome pleas which will hold to the firſt 
ſpecies of bills ; as pleas to the juriſdiction of 
the court, and pleas to the perſon of the plaintiff, 
the ſufficiency of which ſeem both affirmed by 
the original bill; unleſs the croſs bill is ex- 
hibited in the name of ſome perſon alone, who 
is alone incapable of inſtituting a ſuit, as an in- 

fant, a feme covert, an idiot, or a lunatic. 


(e) Belchier againſt Pearſon, at the Rolls, 33th Ju- 


ly 1782. 
5 It 


„ 


It has been already mentioned (d), that a part 
of the conſtant defence to a bill of review, for er- 
ror apparent on a decree, has been ſaid to be by 
a plea of the decree (e); but that a demurrer 
ſeemed to be the proper defence, and that the 
books of practice gave the form of a demurrer 
only to ſuch a bill. Where any matter beyond 
the decree, as length of time, a purchaſe for a 
valuable conſideration, or any other matter, is to 
be offered againſt opening of the inrolment, 
that matter muſt be pleaded (7). And if a de- 
murrer to a bill of review has been allowed, and 
the order allowing it is inrolled, it is an effec- 
tual bar to a new bill of review (g) on the ſame 
grounds, and may be pleaded accordingly. A 
bill of review, upon the diſcovery of new mat- 
ter, ſeems liable to any plea which would have 
avoided the effect of that matter if charged in 
the original bill. Other bills in the nature of 
bills of review ſeem to be in the ſame ſituation: 
and if the matter alledged to have been diſco- 
vered fince the decree came to the plaintiff's 
knowledge before the decree, the defendant to 
the bill may plead that fact in bar (Y). If a 


(4) Page 166. (g) 2 Chan. Ca. 133. 
(e) 1 Vern. 392. Nelſon's 1 Vern. 135, 417, 441+ 
Rep. 53. 2 Vern. 120. 


() 2 Atkyns, 40. 
Q 4 decree 


Y 2 Vezey, 109, 
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decree is ſought to be impeached on the ground 
of fraud, the proper defence ſeems. to be a plea 
of the decree, accompanied by a denial of the 
fraud charged (7). | 

If a plaintiff filing a bill to carry a decree in- 
to execution, has no right to the benefit of the 
decree, the defendant may plead the fact, if it 
is not ſo apparent on the bill as to admit of a 
demurrer. Bills in the nature of bills of reviv- 
or or of ſupplemental bills are liable to the 
ſame pleas as the bills of whoſe nature they 
partake, 
Having thus conſidered ſome of the principal 
grounds upon which pleas to the ſeveral kinds 
of bills may be ſupported, it will be proper to 
obſerve ſome particulars with reſpect to, 1. the 
nature of pleas in general ; 2. their form; 3. 

the manner in which they are offered to the 

court; and 4. the manner in which their vali- 
dity is decided. | 

1. In pleading there muſt in general be the 
ſame ſtrictneſs in equity as at law (); at leaſt 
in matter of ſubſtance. A plea in bar muſt fol- 
low the bill, and not evade it, or miſtake the 
ſubject of it (). If a plea does not go to the 


(i) 1 Brown. Parl. Ca, (4) 2 Atkyns, 632. 
414+ 7 Vin. Ab. 398. pl. (1) Bunb. 70. 2 Atkyns, 
156. 2 Eq. Ca. Ab. 177. 603. 33 53 

2 P. Wms. 73. TR 


whole 


=, BY 

-whole bill, it muſt expreſs to what part of the 
bill the defendant pleads ; and therefore a plea 
to ſuch parts of the bill as are not anſwered 
muſt be over-ruled as too general (). So if 
the parts of the bill to which the plea extends 
are not clearly and preciſely exprefled : as if the 
plea is general, with an exception of matters 
after mentioned, and is accompanied by an an- 
ſwer; the plea is bad. For the court cannot 
judge what the plea covers, without looking 
into the anſwer, and determining whether it 
is ſufficient or not, before the validity of the 
plea can be confidered (7). 

It is generally confidered that a plea ought 
not to contain more defences than one ; and 
though a plea may be bad in part and not in 
the whole (o), and may accordingly be allowed 
in part and over-ruled in part, yet there does 
not appear any caſe in which two defences of- 
fered by a plea have been ſeparated, and one 
allowed as a bar. Thus if a detendant pleads a 
fine and non-claim which is a legal bar, and a 
purchaſe for a valuable confideration without 
notice of the plaintiff's claim which is an e- 
quitable bar: if either ſhould appear not to be 
a bar, as if the defendant by anſwer ſhould 


() 3 Atk, 70. Moſe- (o) 1 Atk. 53. 2 Atk. 44, 
. 155, 284. 3 Atk. 589. x 
(2) 2 Vezey, 108. Vez. 205, 
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admit facts amounting to notice; or if the plea in 
teſpect to either part ſhould be informal; there 
ſeems to be no caſe in which the court has ſe- 
parated the two matters pleaded, and allowed 
one as a bar and diſallowed the other. And as 
the end of a plea is to reduce the cauſe, or the 
part of it covered by a plea, to a ſingle point; 
in order to ſave expence to the parties, or to 
protect the defendant from a diſcovery which 
he ought not to be compelled to make; and 
the court to that end inſtantly decides on the 
validity of the defence, taking the plea, and 
the bill ſo far as it is not contradicted by the 
plea, to be true: a double plea is generally con- 
fidered as informal and improper. For if two 
matters of defence may be thus offered, the 
ſame reaſon will juſtify, the making any num- 
ber of defences in the ſame way, by which the 
ends intended by a plea would not be obtained; 
and the court would be compelled to give in- 
ſtant judgement on a variety of defences, with 
all their circumſtances, as alledged by the plea, 
before they are made out in proof; and conſe- 
quently would decide upon a complicated caſe 
which might not exiſt. This reaſoning perhaps 
does not in its extent apply with equal force to 
the caſe of two ſeveral bars pleaded as ſeveral 


pleas though to the ſame matter; and it may be 
| ſaid 


( 235 ) 

ſaid that ſuch pleading is admitted at law, and 
ought therefore to be equally fo in equity. But 
it ſhould be confidered that a plea is not the 
oniy mode of defence in equity, and that there- 
fore there 1s not the ſame neceſfity as at law 
for admitting this kind of pleading. . But 
though a defence offered by way of plea con- 
fiſt of a great variety of circumſtances, yet if they 
all tend to one point the plea may be good (p). 
Thus a plea of title deduced from the perſon 
under whom the plaintiff claims may be a good 
plea, though conſiſting of a great variety of 
circumſtances (q) ; for the title is a ſingle 
point to which the cauſe is reduced by the 
| Plea. It therefore ſeems that a plea can be al- 
lowed in part only with reſpect to its extent, 
the quantity of the bill covered by it ; and 
that if any part of the defence made by the plea 
is bad, the whole muſt be over-ruled. 

A plea muſt aver facts to which the plaintiff 
may reply, and not in the nature of a demurrer, 
reſt on facts in the bill ſr). The averments 
ought in general to be poſitive. In ſome 
cafes, indeed, a defendant has been permitted 
to aver according to the beſt of his knowledge 


() 1 P. Williams. 725. 1724-5, and 1 P. Williams, 
3 Atkyns, 341. 387. Note 1. zd edit. 

(2) Martin and Martin, () 3 Atkyns, 558. 
Houle of Lords, 6th March, « 
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and belief; as that an account is juſt and 
true (c); and in all caſes of negative aver- 
ments, and of averments of facts not within 
the immediate knowlege of the defendant, it 
may ſeem improper to require a poſitive aſſer- 
tion. . Unleſs, however, the averment is poſi- 
tive, the matter in iſſue appears to be, not the 
fact itſelf, but the defendant's belief of it: and 
the conſcience of the defendant is ſaved by 
the nature of the oath adminiſtered ; which is, 
that ſo much of the plea as relates to his own 
acts is true, and that ſo much as relates to the 
acts of others he believes ta be true. All the 
facts neceſſary to render the plea a complete 
equitable bar to the caſe made by the bill, ſo 
far as the plea extends, that the plaintiff may 
take. iſſue upon it (7), muſt be clearly and diſ- 
tinctly averred. Averments are likewiſe neceſ- 
ſary to exclude intendments which would 
otherwiſe be made againſt the pleader ; and 
the averments muſt be ſufficient to ſupport the 
plea (2). | 

If there is any charge in the bill, which is an 
equitable circumſtance in favour of the plain- 
tiff's caſe againſt the matter pleaded ; as fraud, 
or notice of title ; that charge muſt be denied 


(s) 3 Atkyns, 70. Tot- (7) Gilb. on Ch. 58. 
hill, 70. () 2 Vezey, 245. 


by 


7 


by way of anſwer, as well as by averment in 
the plea. In this caſe the anſwer muſt be full 
and clear, or it will not be effectual to ſupport 
the plea (x) ; for the court will intend the mat- 
rers ſo charged againſt the pleader, unleſs they 
are fully and clearly denied (y). But if they 
are in ſubſtance fully and clearly denied it will 
be ſufficient to ſupport the plea, although all 
the circumſtances charged in the bill may not 
be preciſely anſwered (2). Though the court 
upon argument of the plea may hold theſe 
charges ſufficiently denied by the anſwer to ex- 
clude intendments againſt the pleader, yet if 
the plaintiff thinks the anſwer to any of them 
is evaſive, he may except to the ſufficiency of 
the anſwer in thoſe points. A defendant may 
alſo ſupport his plea by an anſwer touching any 
thing not charged by the bill, as notice of a 
title, or fraud; for by ſuch an anſwer nothing 
is put in iſſue covered by the plea from being 
put in iſſue (a), and the anſwer can only be 
uſed to ſupport or diſprove the plea. But if 
a plea is coupled with an anſwer to any part of 
the bill covered by the plea, and which conſe- 


() 3 Atkyns, 304, 815. 0) 2 Atkyns, 241. Gilb. 

3 P. Wms. 145. 3 Brown, 185. 

Parl. Ca. 373, 374. () 3 Brown, P. C. 373. 
| (a) Gilb. On Ch. 58 59. 
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quently the defendant by the plea declines to 
aer, the plea will upon n. be over- 

2. A he like a demurrer i 1s introduced by 
2 proteſtation againſt the confeſſion of the 
truth of any matter contained in the bill. For 
the purpoſe of determining the validity of the 
plea, the bill ſo far as it is not contradicted by 
the plea (c is taken for true; and the proteſt- 
ation bas probably been uſed to prevent the 


fame conclufion for other purpoſes. The ex- 
tent of the plea ; that is whether it is intended 


to cover the whole bill, or a part of it only, 
and what part in particular; is ufually ſtated in 
the next place: and this, as before obſerved, 
muſt. be clearly and diſtinctly ſhewn. The 
matter relied upon as an objection to the juriſ- 
diction of the court, to the perſon of the plain- 
riff or defendant, or in bar of the ſuit, gene- 
rally follows, accompanied by ſuch ayerments 
as are neceſſary to ſupport it. The plea com- 
monly concludes with a repetition that the 
matters ſo offered are relied upon as an objec- 
tion or bar to the ſuit, or ſo much of it as the 
plea extends to; and prays the judgement of the 
court whether the defendant ought to be com- 


(3) 2 _—_— 155. Gilb. (e) 2 Atkyns, 51. 
on Ch. 58. | 
pelled 


(. 28 J) 


pelled further to anſwer the bill, or ſuch part 
as is thus pleaded to. If the plea is accom- 
panied by an anſwer merely to ſupport it, the 
anſwer is ſtated to be made for that purpoſe, 
not waiving the plea. If the plea is to part of 
a bill only, and there is an anſwer to the reſt, 
it is expreſſed to be an anſwer to ſo much of 
the bill as is not before pleaded to, and is pre- 
ceded by the ſame Proteſtation againſt waiver 
of the plea. 

3. Aplea is filed like a demurrer in the proper 
office; and pleas in bar of matters in pais (d 
muſt be upon oath of the defendant ; but pleas 


to the juriſdiction of the court, or in diſability of 


the perſon of the plaintiff or defendant (e), or 
pleas in bar of any matter of record or of mat- 
ters recorded or as of record in the court it- 
ſelf /f) or any other court, need not be _ 
oath. 

4. If the plaintiff conceives a plea to be as 
fective in point of form, or ſubſtance, he may 
take the judgement of the court upon its ſuf- 
ficiency. And if the defendant is anxious to 
have the point determined he may alfo take the 
fame proceeding. Upon argument of a plea it 
may either be allowed fimply, or the benefit of 


(4) Prac. Reg. 174. 3 Pruc. Reg. 174. 
(e) Ord, in Ch, 96. . | 
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it may be ſaved to the hearing, or it may be or- 
dered to ſtand for an anſwer. In the firſt caſe 
the plea is determined to be a full bar to ſo 
much of the bill as it covers, if the matter 
pleaded, with the averments neceſſary to ſup- 
port it, are true. If therefore a plea is allow- 
ed upon argument, or the plaintiff without 
argument thinks it, though good in form 
and ſubſtance, not true in point of fact; 
he may take iſſue upon it, and proceed to diſ- 
prove the facts upon which it is endeavoured to 
be ſupported (g). For if the plea is, upon 
argument, held to be good in law; or the 
plaintiff admits it to be ſo by replying to it (%); 
the truth of the plea is the only ſubject of 
queſtion remaining, ſo far as the plea extends: 
and nothing but the matters contained in the 
plea, as to ſo much of the bill as the plea 
covers, is in iſſue between the parties (i). If 
therefore iſſue is thus taken upon the plea, 
the defendant muſt prove the facts it ſuggeſts. 
If he fails in this proof, ſo that at the hearing 
of the cauſe the plea is held to be no bar, the 
plaintiff is not to loſe the benefit of the diſ- 
covery ſought by the bill (4), but the court 
will order the defendant to be examined on 
(g) Prac. Reg. 283. in Ch. 58. 1 Ch. Rep. 
(+) 3 Brown, P. C. 74. 174. | 
(i) 3 P. Wms. 95. Prec. (40 2 Vezey, 247. 
| inter- 


interrogatories, to ſupply the defect (I). But 
if the defendant proves the truth of the matter 
pleaded, the ſuit, ſo far as the plea extends, is 
barred; even though the plea is not good 
either in point of form or ſubſtance. There- 
fore where a defendant pleaded a purchaſe for 
a valuable conſideration, and omitted to deny 
notice of the plaintiff's title, and the plaintiff 
replied's it was determined that the plea, 
though irregular, had been admitted by the 
replication to be good, and that the fact of no- 
tice not being in iſſue, the defendant, proving 
what he had pleaded, was intitled to have the 
bill diſmiſſed (). 

If upon argument the benefit of a plea is 
ſaved to the hearing, it is conſidered that ſo far 
as appears to the court it is a full defence; 
but that there may be matter diſcloſed in evi- 
dence which would avoid it ſuppoſing the mat- 
ter pleaded to be ſtrictly true; and the court 
therefore will not preclude the queſtion, 

When a plea is ordered to ſtand for an an- 
ſwer, it 1s merely determined that it contains 
matter which may be a defence or part of a 
defence; but that it is not a full defence, or 


it has been informally offered by way of plea, 


or it has not been properly ſupported by an- 


(7) Nelſ. Rep. 119. Rep. () 3 P. Wms. 94, 95. 
Tem, Finch. 4. 2 Vez. 247. 
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ſwer ſo that the truth of it is doubtful, For 
if a plea requires an anſwer to ſupport it, upon 
argument of the plea the anſwer may be read 
to counterprove the plea ; - and if the defend- 
ant appears not to have ſufficiently ſupported 
his plea by his anſwer, the plea muſt be over- 
ruled, or ordered to ſtand for an anſwer only (). 
A plea is uſually ordered to ſtand for an anſwer, 
where it ſtates matter which may be a defence 
to the bill, though perhaps not proper for a 
plea, or informally pleaded. But if a plea ſtates 
nothing, which can be a defence, it is mere- 
ly over-ruled. If a plea is ordered to ſtand for 
an anſwer, it is allowed to be a ſufficient an- 
{wer to ſo much of the bill as it covers (o); 
unleſs by the order libertyis given to except D). 
But that liberty may be qualified, ſo as to pro- 
tect the defendant from any particular diſco- 
very which he ought not to be compelled to 
make (2). And if a plea is accompanied by 
an anſwer, and is ordered to ſtand for an an- 
ſwer without liberty to except, the plaintiff 
may yet except to the anſwer, as inſufficient 
to the parts of the bill not covered by the 
plea (r). If a plea accompanied by an anſwer 
is allowed, the anſwer may be read at the 
« (2) 3 Atkyns, 304, (9) 2 Atkyns, 241. 

(%) Moſely. 74. (r) Moſely, 74. 


(3) 3 Atkyns, 815. 3 P. 
Wing. 239. 


hear- 
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bearing of the cauſe to counterprove the 
Plena : 7 

There are ſome pleas de are not uſually 
argued (7) ; but, being clearly bars, if true, 
either they are pleaded with ſuch circumſtances 
that their truth cannor be diſputed, or being 
mere matter of fact they are referred to one 
of the maſters of the court to inquire into the 
truth of the fact. Such are pleas of outlawry 
or excommunication, which are always pleaded 
ſub figillo. Pleas of a former decree (2), or of 
another ſuit depending (x), are generally in 
the ſame predicament ; being referred to a maſ- 
ter to inquire into the fact. If in any of 
theſe caſes, the maſter reports the fact true, 
the bill ſtands inſtantly diſmiſſed, unleſs the 
court otherwiſe orders „). But the plaintiff 
may except to the maſter's report, and bring 
on the matter to be argued before the court (2); 
and if he conceives the plca to be defective, 
in point of form or otherwiſe independent of 
the mere truth of the fact pleaded; he may ſet 
down the plea to be argued as in the caſe of 
| pleas in general (a), 


(5) 3 Atkyns, 303» fz) Durrand v. Hutch- 

(/) Ord. in Ch. ons ed, inſon, Mich. 1771. on Ex- 
1739. ceptions. 

( 1 Atkyns, 53, 54. (a) Ord. in Ch. 98. ed. 

(x) Ord. in Chan. 98. 1739, 3 Atkyns, 587. 1 
ed, 1739. Vern. 332. | 


() See 1 Ch, Ca. 241. 
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CHAPTER 1 
„„ 


Nr 


Of Anſwers and Diſclaimers; and of Demur- 
rers Pleas Anſwers and Diſclaimers, or any 
two or more of them, Jointly. 


F a plea is over-ruled, the defendant may 
inſiſt on the fame matter by way of an- 
ſwer (b). And whatever part of the bill is not 
covered by demurrer, or plea, muſt be defend- 
ed by anſwer (c); unleſs the defendant diſ- 
claims. In treating of anſwers and diſclaimers 
will be confidered, 1. the general nature of an- 
ſwers ; 2. their form; 43. the manner in 
which their ſufficiency is decided upon, and 
deficiency ſupplied ; and, 4. the nature and 
form of diſclaimers. 
1. It has been already(d) mentioned, that every 
plaintiff is intitled to a diſcovery from the de- 
fendant of the matters charged in the bill, pro- 


(3) z P. Wms. 95. 2 Ve- (c) Prac. Reg. 280. 
zey, 492. 1 Atkyns, 450, (4) Page 9. 3 
| vided 


©: 265 3 


vided they are neceſſary to aſcertain facts ma- 
terial to the merits of his caſe, and to enable 
him to obtain a decree. The plaintiff may re- 
quire this diſcovery, either becauſe he cannot 
prove the facts, or in aid of proof and to avoid 
expence ſe). He is alſo intitled to a diſcovery 
of matters neceſſary to ſubſtantiate the proceed- 
ings, and make them regular and effectual in a 
court of equity (). However, if the diſcovery 
ſought by a bill is matter of ſcandal, or will 
ſubje& the defendant to any pain penalty or 
forfeiture, he is not bound to make it; and if 
he does not think proper to defend himſelf 
from the diſcovery by demurrer, or plea, ac- 
cording to the circumſtances of the caſe, he 
may by anſwer infiſt that he is not obliged to 
make the diſcovery (g). In this caſe the plain- 
riff may except to the defendant's anſwer as in- 
ſufficient ; and upon that exception it will be 
_determined whether the defendant is or is not 
obliged to make the diſcovery. If the defence 
which can be made to a bill conſiſts of a va- 
riety of circumſtances, ſo that it is not proper 
to be offered by way of plea (); or if it is 
doubtful whether as a plea it will hold ; the 
defendant may ſet forth the whole by way of 


(e) 2 Atkyns, 241». 2 Vezey, 491. 3 Atkyns, 
(f) 2 Vezey, 492. 276. | 
) 3 P. Williams, 238, (5) 1 Atkyns, 54. 


R 3 anſwer, 
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anſwer, and pray the ſame benefit of ſo much 

as goes in bar as, if it had been pleaded to 
the. bill /i). Or if the defendant can offer a 
matter of plea which would be a complete bar, 
but has no occaſion ta protect himſelf from any 
diſcovery ſought by the bill, and can offer cir- 
cumſtances which he conceives to be favour- 
able to his caſe, and which he could not offer 
together with a plea, he may ſet forth the 
whole matter in the ſame manner. Thus if 2 
purchaſer for a valuable confidera-ign, clear of 
all charges of fraud or notice, can offer ad- 
ditional circumſtances in his favour which he 
cannot ſet forth by way of plea, or of anſwer to 
ſupport a plea ; as the expending a conſider- 
able ſum of money in improvements with the 
knowledge of the plaintiit ; it may be more 
prudent to ſet out the whole by way of aniwer, 
than to rely on the fingle defence by way of 
plea, unleſs it is material to prevent diſcloſure 
of any circumſtances attending his title. For 
a defence which, if inſiſted on by plea, would 
protect the defendant from a diſcovery, will not 
in general do fo if offered by way of anſwer (H. 
| To ſo much of the bill as ir is neceflary and ma- 
terial for the defendant to anſwer, he muſ} 


(i) 2 P. Mms. 145. Sel, Ca, in Ch. 51. 
(e) 2 Eq. Ca. Ab. 57. | | 
ſpeak - 


n 


ſpeak directly, and without evaſion; and muſt 
not merely anſwer the ſeveral charges literally, 
but he muſt confeſs or traverſe the ſubſtance of 
each charge (I). And wherever there are par- 


ticular preciſe charges, they muſt be anſwer- 


ed particularly and preciſely, and not in a 
general manner, though the general anſwer 
may amount to a full denial of the charges (). 
Thus where a bill required a general account, 
'and at the ſame time called upon the de- 
fendant to ſet forth whether he had received 
particular ſums of money ſpecified in the bill, 
with many circumſtances reſpecting the times 


when, and of whom, and on what accounts, 


ſuch ſums had been received; it was de- 
termined that ſetting forth a general account 
by way of ſchedule to the anſwer, and reterring 
to it as containing a full account of all ſums 
of money received by the defendant, was 
not ſufficient : and the plaintiff having except- 
ed to the anſwer on this ground, the exception 
was allowed ; the court being of opinion that 
the detendant was bound to anſwer ſpecifically 
to the ſpecific charges in the bill, and that it 
was not ſufficient for him to ſay generally tnat 
he had in the ſchedule ſet forth an account of 
all ſums received by him (2). 

() Rules and Ord. in () Hepburn ag. Du- 


Ch. 99, 100. ed. 1739. rand, 2oth Nov. 1779, in 
(m) 2 Eq. Ca. Ab. 67. Chan. | 


Sei. Ca. in Ch. 53, 
R4 Although 
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Although the defendant by his anſwer de. 
nies the title of the plaintiff, yet in many caſes 
he muſt make a diſcovery prayed by the bill, 
though not material to the plaintiff's title, and 
though the plaintiff, if he has no title, can 
have no benefit from the diſcovery, As if a 
bill is filed for tythes, praying a diſcovery of the 
quantity of land in the defendant's poſſeſſion 
and of the value of the tythes ; though the de- 
fendant infiſts upon a modus, or upon an ex- 
emption from payment of tythes, or abſolutely 
denies the plaintiff's title (o), he muſt yet an- 
{wer to the quantity of land and value of the 
tythes (). Or if a bill is filed againſt an ex- 
ecutor by a creditor of the teſtator, the ex: 
ecutor muſt admit affets or ſet forth an ac- 
count, though he denies the debt (4). 

If an anſwer gocs out of the bill, to ſtate 
ſome matter not material to the defendant's 
caſe, it will be deemed impertinent, and the 
matter, upon application to the court, will 
be expunged. So in an anſwer, as in a bill, 
it any thing ſcandalous is inſerted, the ſcandal 
will be expunged by order of the court, But, 
as in a bill, nothing relevant can be ſcandai- 
ous (7). 

(o) Sec, howerer, Gilb, (7) Hardr. 188. 


. (0 Moſely, 45, 70. 
. Hardr. 130. 


2, An 
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2. An anſwer uſually begins by a reſerv, 
ation to the defendant of all adyantage which 


may be taken by exception to the bill; a form 


which has probably been intended to prevent a 
concluſion that the defendant, having ſubmit- 
ted to anſwer the bill, admitted every thing 
which by hisanſwer he did nat expreflly contro- 
vert, and eſpecially ſuch matters as he might 
have objected to by demurrer or plea. The 
anſwers to the ſeveral matters contained in the 
þill, together with ſuch additional matter as 
may be neceſſary for the defendant to ſhew to 
the court, either to qualify or add to the caſe 


made by the bill, or to ſtate a new caſe on his 


own behalf, next follow, with a general denial 
of that combination which 1s uſually charged 
in a bill. It is the univerſal practice to add, 
by way of concluſion, a general traverſe or de- 
nial of all the matters in the bill. This 
is ſaid (7) to have obtained, when the prac- 
tice was, for the defendant merely to ſet forth 
his caſe without anſwering every clauſe in 
the bill. Though, perhaps, rather imper- 
tinent if the. bill is otherwiſe fully anſwered, 
and it has been determined to be in that caſe 
unneceſſary (2), it is ſtill continued in prac- 
tice. In the caſe of an infant the anſwer is ex- 


(% 2 P. Wms. 87, (2) 2 P. Wms. 87. 
6 preſſed 
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preſſed to be made by his guardian; and the 
general ſaving at the beginning, together with 
the denial of combination, and the traverſe at 
the concluſion, common to all other anſwers, 
are omitted. For an infant is intitled to the 
benefit of every exception which can be taken 
to a bill without expreſſly making it, he is 
conſidered as incapable of the combination 
charged in the bill, and his anſwer cannot be 
excepted to for inſufficiency. The anſwer of 
an idiot or lunatic is expreſſed to be made by 
his committee as his guardian, or by the perſon 
appointed his guardian by the court to detend 
the ſuit. An anſwer muſt be ſigned by counſel, 
unleſs taken by commiſſioners in the country 
under the authority of a commiſſion iſſued for 
the purpoſe; in which caſe the ſignature by 
counſel is not required, the commiſſioners be- 
ing reſponſible for the propriety of its contents, 
as it is ſuppoſed to be taken by them from the 
mouth of. the defendant, which i in fact was for- 
merly done. 

3. If a plaintiff conceives an anſwer to be in- 
ſufficient to the charges contained in the bill, 
he may take exceptions to it, ſtating ſuch parts 
of the bill as he conceives are not anſwered, 
and praying that the defendant may in fach 
reſpects put in a full anſwer to the bill. Theſe 


EX CC. 
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exceptions muſt be ſigned by counſel, and are 
then delivered to the proper officer; which 
muſt be done within a limited time according 
to the courſe of the court, though upon appli- 
cation farther time is allowed for the purpoſe 
within certain reſtrictions. If the defendant. 
conceives his anſwer to be ſufficient, or for any 
other reaſon does not ſubmit to anſwer the mat» 
ters contained in the exceptions, one of the 
maſters of the court is directed to look into 
the bill the anſwer and the exceptions, and to 
certify whether the anſwer is ſufficient in the 
points excepted to or not. If the maſter re- 
ports the anſwer inſufficient in any of the 
points excepted to, the defendant muſt anſwer 
again to thoſe parts of the bill in which the maſ- 
ter conceives the anſwer inſufficient; unleſs, 
by excepting to the maſter's report, he brings 
the matter before the court, and there obtains 
a different judgement. But if the defendant 
has inſiſted on any matter as a reaſon for not 
anſwering, though he does not except to the 
maſter's report, yet he is not abſolutely pre- 
_ cluded. from inſiſting on the fame matter in a 
ſecond anſwer (x), and taking the opinion of 
the court whether he ought to be compelled to 
anſwer farther to that point or not. 


(x) 2 Vezey, 491. | 
Where 


{ 232 ) 


Where a defendant pleads or demurs to any 
part of the diſcovery ſought by a bill, and 
anſwers likewiſe ; if the plaintiff takes exceptions 
to the anſwer before the plea or demurrer 
has been agrued, he admits the plea or de- 
murrer to be good: for unleſs he admits it 
to be good it is impoſſible to determine whe- 
ther the anſwer is ſufficient or not. But 
if the plea or demurrer is only to the relief 
prayed by the bill, and not to any part of 
the' diſcovery, the plaintiff may take ex- 
ceptions to the anſwer before the plea is 
argued ()). If a plea or demurrer is ac- 
companied by an anſwer to any part of the 
bill, even a denial of combination merely, 
and the plea or demurrer is over-ruled, the 
plaintiff muſt except to the anſwer as inſuffi- 
cient. But if a plea or demurrer is filed without 
any anſwer, and is over-ruled, the plaintiff need 
not take exceptions, and the defendant muſt an- 
fwer the whole bill as if no defence had been 
made to it (2). | | 

A farther anſwer is in every reſpect ſimilar 
xo, and indeed is conſidered as forming part 
of, the firſt anſwer. So is an anſwer to an a- 
mended bill confidered as part of the anſwer 
$0 the original bill (a). Therefore if the de- 


(y) 3 P. Williams, 327. (=) Bunbury, 123. 
Note 8. See, however, 2 (a) 3 Atkyns, 303. 
Arkyns, 390. 


fendant 


gy 
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fendant, in a farther anſwer, or an anfwet td 
an amended bill, repeats any thing contained 
in a former anſwer, the repetition; unleſs it 
varies the defence in point of ſubſtance, will 
be conſidered as impertinent (5); and if, upon 
reference to a maſter, ſuch parts of the anſwer 
are reported to be impertinent, they will be 
ſtruck out as ſuch, with coſts, which in ſtrict- 
neſs are to be paid by the counfel who ſigned 
the anſwer, 
4. A defendant may Aalen all right or 
title to the matter in demand by the plain- 
tiff's bill or by any part of it. But a diſ- 
elaimer can ſcarcely be put in alone. For if the 
defendant has been made a partyby miſtake, haw. 
ing never had an intereſt in-the matter in queſ- 
tion, yet as he may have had an intereſt which 
he may have departed with, the plaintiff may re- 
quire an anſwer ſufficient to. aſcertain whether 
that is the fact or not; and if in truth it is ſo, 
an anſwer ſeems neceſſary to enable the plain- 
tiff to make the proper party inſtead of the de- 
fendant diſclaiming. The form of a diſclaims 
er alone ſeems to be ſimply an aſſertion that 
the defendant diſclaims all right and title to 
the matter in demand; but the forms given 
in the books of practice are all of an anſwer 
and diſclaimer, 


(3) 3 Atkyns, 303. 
It 
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jf the defendant diſclaims; the court will iti 
general diſmiſs the bill as againſt him with 
coſts; But it is ſaid that if the plaintiff ſhews 
à probable cauſe for exhibiting the bill, he may 
pray a decree againſt the defendant upon the 
ground of the diſclaimer (c). Where the defend- 
ant diſclaims, the plaintiff is not to reply ſ di 

A defendant may demur to one part of 4 bill, 
plead to another, anſwer to another, and dif= 
claim as to another. But all thefe defences 
mult clearly refer to ſeparate and diſtinct parts 
of the bill. For the defendant cannot plead to 
that part to which he has already demufred, 
neither can he anſwer to any part to which he 
has either demurred or pleaded (e); the demur- 
rer demanding the judgemetit of the court he- 
ther he ſhall make any anſwer, and thepleawhe- 
ther he ſhall make any other anſwer than what 
is contained in the plea. Nor can the defend- 
ant by anſwer claim, what by diſclaimer he has 
declared he has no right to. A plea or anſwer 
will therefore over-rule a demurrer, and an an- 
ſwer a plea ; and if a diſclaimer and anſwer are 
inconſiſtent, the matter will be taken moſt 
ſtrongly againſt the defendant upon the diſ- 
claimer. 


c) Prac. Reg. 4r. (0 2 Brown Pact; Ca. 
(4) Prac.- Reg. 141. 3 20, 21. 
Atkyns, 5 82. 


CHAPTER THE THIRD. 


Or REPLICATIONS AND THEIR 
CONSEQUENCES. Ge 


| Replication is the plaintiff's anſwer, or 
A reply, to the defendant's plea, or an- 
ſwer. Formerly, if the defendant by his plea 
or anſwer offered new matter, the plaintiff re- 
plied ſpecially (F); otherwiſe the replication 
was merely a general denial of the truth of 
the plea or anſwer, and of the ſufficiency 
of the matter alledged in it to bar the plain- 
tiff's ſuit, and an aſſertion of the truth and ſuf- 
ficiency of the bill. The conſequence of a 
ſpecial replication was a rejoinder, by which 


the defendant aſſerted the truth and ſufficiency . 


of his anſwer, and traverſed every material 
part of the replication (g). If the parties were 


(f) Ord, Ch. ed. 1698, (g) 2 Weſt. Sym. Chan. 
£22. Prac. Reg. 215. 195. 4. 232. b. 246. b. 


not 
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fot then at iſſue, by reaſon of ſome new mat⸗ 
ter diſcloſed in the rejoinder which required 
anſwer, the plaintiff might ſurrejoin to the re- 
joinder, and the defendant might in like man- 
ner adſurrejoin, or rebut, to the ſurrejoin- 
der (5). The inconvenience, delay, and un- 
neceſſary length of pleading, ariſing from theſe 
various allegations. on each fide (i), occafioned 
an alteration in the practice. Special replica- 
tions, with all their conſequences, are now out 
of uſe (&); and the plaintiff is to be relieved 
according to the form of the bill, whatever 
new matters may have been introduced by the 
defendant's plea or anſwer (1). But if the 
plaintiff conceives, from any matter offered by 
the defendant's plea or anſwer, that his bill is 
not properly adapted to his caſe, he may ob- 
rain leave to amend the bill, and ſuit it to his 
cafe, as he ſhall be adviſed. To this amended 
bill the defendant may make ſuch defence as 


(% Weſt, Symb. Chan. à replication ſo far ſpeciat 


195. a. Prac. Reg. 314. 

(i) Ord. in Ch. ed. 1698. 
122. | 

(H Prac, Reg. 315. In- 
deed if a-plaintiff is diſpoſed 
to controvert a part of a 
caſe made by the defend- 
ant's anſwer, and to admit 


the reſt, he may full put in 


that it is confined to the par- 


ticular matter agpatroverted, 
inſtead of being a general 
denial of the truth of the 
whole anſwer; and then 
the defendant is put only to 
proof of the matter replied to. 


: (1) Prac, Reg. 315. 


he 
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he ſhall think proper, whether required by the 
plaintiff to anſwer it or not. | 
According to the preſent courſe of the court, 
although rejoinders are diſuſed, yet the plain- 
tiff, after replication, muſt ſerve upon the 
defendant a ſubpœna requiring him to ap- 
pear to rejoin ; unleſs he will appear gratis (n). 
The effect of this proceſs is merely to put the 
cauſe completely at iſſue between the parties. 
For now, immediately after the*defendant has 


appeared to rejoin gratis; or after the return of 


a ſubpoena to rejoin, ſerved on the n ee 
and which, by order obtained of courſe, is 


now uſually made returnable immediately and 


ſerved on the defendant's clerk in court; the 


parties may proceed to the examination of wit- 
neſſes to ſupport the facts alledged by the plead- 
ings on each fide u). Where, by miſtake, a 
replication has not been filed, and yet witneſſes 
have been examined, the court has permitted 
the replication to be filed unc pro tunc ſo). 


(n) Moſely, 123, 296. (o) Moſely, 296, 
(1) Moſely, 296. Prac. ä 
Reg. 314» 


CHAPTER THE FOURTH. 


Or INCIDENTS ro PLEADINGS 


* 


N the preceding chapters have been cons 

fidered the nature of the pleadings uſed in 
the equitable juriſdiction of the court of chan- 
cery, and the manner in which they are 
brought to a termination, Before the pro- 
cecedings arrive at that point, the court will 
frequently permit the pleadings filed to be al- 
tcred as the purpoſes of parties may require; 
except in the caſe of anſwers put in upon oath, 
in which the court, for obvious reaſons, will 
not eaſily ſuffer any change to be made. Af 
ter the examination of witneſſes (p) no part 


() If no witneſs has tings againſt Gregory in the 
been examined an amend- Excheq. igth Nov. 1782. 
ment has been permitted at- Sanderfon againſt Thwaites, 
ter publication paſſed, Haſ- in Chan, Trin. 1782. 


wv 


ot 
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of the pleadings can be altered or added to, 
but under very ſpecial circumſtances, or in 
conſequence of ſome ſubſequent event : except 
that if the plaintiff at any time diſcovers that 
he has not made proper parties to his bill, he 
may obtain leave to amend his bill for the 
ſpecial purpoſe of adding the neceſſary par- 
ties (9); but for no other purpoſe. If any event 
happens which alters the intereſt of any party. 
or gives any new intereſt to any perſon not a 
party, the plaintiff may file a ſupplemental bill, 
or bill of revivor, as the occaſion may require. 
And if the plaintiff thinks ſome diſcovery from 
the defendant, which he has not obtained, is 
neceſſary to ſupport his caſe, he may file a ſup- 
plemental bill to obtain that diſcovery (r). He 
may alſo file a ſupplemental bill to put in iſſue 
any matter neceſſary to his caſe when he can- 
not obtain permiſſion to alter his original 

bill by amendment; but he cannot upon ſuch 
a ſupplemental bill examine witneſſes to any 
matter in iſſue by the original bill (5). 


If upon hearing the cauſe, the plaintiff ap- 
pears intitled to relief, but the caſe made by 


(2 2 Atkyns, 15. 3 At- ( Ch. Rep. 142. 3 
kyns, 570. 1 Prax, Alm. Atkyns, 370. 


2 


Cur, Canc. 546. ) 3 Brown, Parl. Ca. 51. 
8˙2 the 
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the bill is inſufficient to ground a complets 
decree, the court will ſometimes give the 
plaintiff leave to file a ſupplemental bill, ta 
bring the neceſſary matter, in addition to the 
caſe made by the original bill, hefore the 
court (7). If the addition of parties only is 
wanted, an order is uſually made for the cauſe 
to ſtand over, with liberty to amend the bill 
by adding the proper parties; and in ſome 
caſes where a matter has not been put in iſſue by 
a bill with ſufficient preciſion, the court has 
upon hearing the cauſe given the plaintiff li- 
berty to amend the bill for the purpoſe of 
making the neceſſary alteration (2). A like in- 
dulgence has been granted to a defendant when 
upon hearing a cauſe it has appeared that he 
has not put in iſſue by his anſwer facts which 
he ought to have put in iſſue, and which muſt 
neceſſarily be in iſſue to enable the court to de- 
termine the merits of the caſe ; the defendant, 
being permitted to amend his anſwer by ſtating 
thoſe facts, This has been particularly done 
in the exchequer where a modus had been ſet 
up as a defence to a bill for tythes ; in which 
caſe, if it has appeared from the evidence in 
the cauſe that there was probably a good 


* 3 Atkyns, 133. 020 2 Brown, Parl. Ca. 194. 


ground 
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ground for oppoſing the plaintiff's claim 
though the. defendant had miſtaken it, the 
coutt. has permitted him to amend his an- 
ſwer (x). Where an anſwer has been prejudi- 
F1al to a defendant from a mere miſtake, upon 
evidence of the miſtake an amendment has 
been permitted (y). Where a fact which may 
be of advantage to a defendant has happened 
ſubſequent to his anſwer; it cannot with pro- 
priety be put in iſſue by amending his anſwer, 
If this appears to the court on the hearing, the 
proper way ſeems to be to order the cauſe to 
Rand over till a new bill, in which the fact can 
be put in iſſue, be brought to a hearing with the 
original ſuit 2); and a bill for this purpoſe 
feems to be in the nature of a plea puis darrein 
continuance at the common law. 

The court, confidering infants as particularly 
under its protection; will not permit an infant 
plaintiff to be injured by the manner in which 
his bill has been framed ; therefore where a 
bill filed on behalf of an infant ſubmitted to 
pay off a mortgage, and upon hearing the cauſe 
the court was of opinion that the infant wag 
not bound to pay the mortgage, it was ordered 


| (x) Philips ag. Gwynne, has refuſed this indulgence, 
Exchequer, Eaſter 1779+ 0) 2 P. Wms. 427. 
See alſo 2 Brown, P. C. 194. (z) 3 Ch. Rep. 19. 
But in later cafes the court 

82 that 
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that the bill ſhould be amended by ſtriking out 
the ſubmiſſion (a). 

Sometimes upon hearing of a cauſe it has 
appeared that a matter properly in iſſue, or at 
leaſt ſtated in the proceedings, has not been 
proved againſt parties who have admitted it by 
their anſwers, although not competent ſo to do 
for the purpoſe of enabling the court to pro- 
nounce a decree. In theſe caſes the court 
has frequently permitted the proper ſteps to 
be taken to obtain the neceſſary proof; and 
for this purpoſe has ſuffered interrogatories 
to be exhibited, and where the plaintiff has 
neglected to file a neceflary replication has al- 
lowed him to ſupply the defect. Thus where 
a bill was filed on behalf of creditors for ſatiſ- 
faction out of real and perſonal eftates deviſed 
to truſtees for that purpoſe, and, ſubject to that 
charge, in ſtrict ſettlement ; and the anſwers of 
the tenant for life, and of the firſt remainderman 
in tail, who was an infant, were not replied to: 
the court on hearing directed that the plain- 
tiffs ſhould be at liberty to reply to thoſe an- 
ſwers, and exhibit interrogatories and prove 
their debts againſt thoſe defendants, as they 
had before proved them againſt the truſtees z 
and reſerved the confideration of the directions 
neceflary to be given upon ſuch new proof (5). 


(a) 1 P. Wms. 428. croft, at the Rolls, 18th 
(5) Lambert againſt Aſh- Feb, 1779. 
In 
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In all theſe caſes the indulgence given by 
the court is allowed to the miſtakes of parties, 
and with a view to ſave expence 3 and in 
ſuch caſes only where no injury can ariſe to 
other parties. from the indulgence; But, in 
general, with reſpect to the original parties; 
and their intereſts, no amendment will be 
permitted after the cauſe 1s at iſſue, and wit- 
neſſes have been examined; and publication 
paſſed (c); though a plaintiff has been permit- 
ted, even under ſuch circumſtances, to amend 
his bill, by adding a prayer omitted by miſ- 
take (d). | 


(c Barnard; 222, (4) 3 Atkyns, 583: 
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„ by death of parties, 

W by death of the huſ- 
band of a female plaintiff, 

3 by marriage of a 
female plaintiff, 55, 57. 

Accident, ground for inter- 
ference of a court of equity, 
105, 116. 

Account ſtated, plea of, 208. 

— in matters of, courts 
of equity aſſume juriſdic- 
tion, 109. 

Addreſs of bill, 41. 

Advantage in proceeding in a 
court of ordinary juriſdic- 
tion Which it is againſt con- 
ſcience the party ſhould 
uſe, a ground for the in- 
terference of a court of 
equity, 116. | 

Affidavit annexed to a bill of 
interpleader, 49. 

—— — t7 bill to per- 
petdate teſtimony, 51, 131. 


Afidavit annexed to bill for 
diſcovery of deeds and re- 
relief, 52, 112. 

| to obtain leave 

file a bill of review, ws - 

to obtain leave to 

file a fupplemental bill in 

—— of a bill of review, 
2. 

Agent, notice to, conſidered as 
notice to the principal, 218. 

a principal has a right 
to a diſcovery of the tranſ- 
actions of, 141, 

Alienage, plea of, 198, 


Amenged bill, 15, 39, 53, 60, 


256. 
Amendment of bills, 15, 3g, 
53; 60, 256, 259. | 
of anſwers, #9, 261, 

259. 


Anſrwver, q, 14, 1 85 244 
— nature ot, 244. 
form of, 249. 
—— exceptions to, 250. 
further, 252. 
—— to amended bill, 252. 
—— to ſupport a plea, 
236. 


amendment of, 19, 


261, 259. 


Appearance 


ns oe r 


„ 


Appearance to a bill, 45, 


72» | 

Arbitrator, party to a bill, 
may demur, 142. 

may plead to diſ- 

covery of what came to 

his knowledge as ſuch, 227. 

Argument of demurrers, 173. 

of pleas, 239. 

Ancillary, courts of equity 
w1ll be to the adminiſtration 
of juſtice in other courts, 
I21, 150. 

Articles for purchaſe, not ſuf- 
ficient to protect a defend- 
ant as a purchaſer for a va- 
luable confideration, 251. 

Aſſignee of party to a decree, 
bill by, * 

Attainder, plea of, 187. | 

Attorney may plead to diſco- 

very of what came to his 
knowledge through his 
client, 227. 

general, 22, 38. 

Azyard, plea of, 209. 

B. 

Bill in chancery, form of 
375 41. 

eee eee addreſs of 42. 

— —— ſtating part of, 
2 

— — charging part 
of, 42. ä 

— —— interrogating 


part of, 43. 
— —— prayer of 38, 


45. | 
Bill the ſeveral kinds of, 31. 
— original, 31, 32, 36, 37. 
orm of, 41 
— — praying relief, 


32, 37. 


to a bill of revivor, 


Bills original, not praying 
6 

not original, 31, 53. 

— in the nature of original 
bills, though occaſioned by 
former bills, 31. 

of interpleader, 32, 47. 

— certiorari, 33; 49. 

—— to perpetuate teſtimony; 
33» . 

— for diſcovery, 33, 52. 

— ſupplemental, 33, 59, 
61, 69. 


in nature 

of bills of review, 60. 

of revivor, 33, 63, 70. 

— of revivor and ſupples 
ment, 33, 74 : 

croſs, 34z 75» . 

—— ob review, 34, 78. 

in nature of bills of re- 

view, 34, 83. 

to impeach decrees for 

fraud, 34, 84. 

to ſuſpend or avoid the 

operation of decrees, 34; 

85, | 


— to carry decrees into 


execution, 34, 86. 
— in nature of bills of re- 
vivor, 34, 66, 88. 
in nature of ſupple- 
mental bills, 34, 60, 67; 
39. 
| C. 
Certiorari bill, 33, 49. | 
Chancery court of, juriſdiction 
of, 133. 
to, 133. 


demurrers 


pleas to, 183. 

Charging part of a bill; 42. 

Claim to avoid a fine of an 
equitable eſtate muſt be by 
bill, 202. 


Combination; 


N D TX: 


Combination, charge of, 40. 

— denying, 170» 

Committees, Of idiots and lu- 
natics, 28, 29. 

— muſt be parties to 
bills againſt idiots and lu- 
natics, 29. 

Complete juſtice, object of 
courts of equity, 144. 

Confidence, plea that making 
a diſcovery would be a 
breach of, 227. 

Confounding diſtinct ſubjects 
in the ſame bill not per- 
mitted, 146. 

Con ſideration, actual payment 
of, neceſſary to protect a 
purchaſer, 216. 

Conveyance, plea of, 210. 

Corporations aggregate, an- 

| ſwers of, 93 

Counſel, bill muſt be ſigned 
by, 47 » . 

demurrer muſt be ſign- 
ed by, 170. 

——— —— plea or anſwer muſt 
be figned by, unleſs ta- 
ken by commuthon, 250. 

— may plead to diſco- 
very of what is communi- 
cated to him by his client, 
227. 

- pay coſts of ſcandal 
or impertinence, 47, 253. 

Counties palatine, 133. 

— pleas of ju- 
riſdiction of courts of equi- 
ty in, 133. 

Criminal proſecution, courts 
of equity will not relieve 
againſt, 120. 

Cro/5 bill, 34» 758 

conſide red as a de- 

fence, 76. 


— ͥͥF— 


— — 


Crofs bill to anſwer the pur- 
poſe of a plea pris darrein 
continuance at law, 76. 


—— filed by order of 
court, 77. | 
demurrer to, 165, 


D. | 
Decree not ſigned and inroll- 
ed may be altered on re- 
hearing, 82, 
when figned and in- 
rolled can only be reverſ- 
ed on bill of review, 78. 
196. | 
except on the ground 
of fraud, 8 4. 
figned and inrolled 
may be pleaded to a new 
bill, 195. | 
fi to ſuſpend or a- 
void the operation of, 345 
85. 
— dill to execute, 34, 
86. 
rer to, 167. 
— — plea to, 


— 


— demur- 


232. 

Deed fradulently obtained, 
relief againſt in equity, 
116. 

rectified when framed 
contrary to the intention 
of the parties, 116. 

Default, form of decree by, 
195. 

„ by, cannot be 
pleaded without an order 
making the decree abſo - 

lute, 195, 

Defence to a bill, 10, 93. 

Defended, by whom a ſuit 


may be, 93. 
; Defended, 


EM U . 


Defended, by whom a ſuit 
may be, on behalf of the 
crown or thoſe under its 
particular protection, 93. 

the queen, 94. 

— other bodies 
politic and corporate, 94. 

— perſons of 
full age, not being mar- 
ried women idiots or lu- 


natics, 94. 


— — 


n —— infants, 

Wen an — icdiots 
and | Lunatics, 94 

— — married 
women, 95. 

5 99. 


. of, 99, 170. 
to relief, 102. 
3 cauſes of, 


102. 
becauſe the ſub- 


ject of the ſuit is not within 
the juriſdiction of a court 
of equity, 103- 

L———  becaule the 3 
tiff may have remedy at 
law, 113. 

— — becauſe the plain- 
tiff may have remedy in an 
eecleſiaſtical court or other 
court of ordinary jurifdic- 


tion, 114. 


court of e 3 has the 
1 


proper juriſdiction, 1535 
—— on the ground of 


perſonal diſability of the 


plaintiff, 135. 
for want of in- 


tereſt or title in the plain- 
tiff in the ſubject of the 


ſuit, 136. 


becauſe ſome other 


Demurrer becauſe the plain 
tiff has no right to call 
upon the defendant con- 
cerning the ſubject, 141. 

for want of inter- 

eſt in the defendant, 142. 

becauſe the plain- 
tiff has no right to the re- 
lief he prays, 144. 

————— becauſe the bill is 
deficient to anſwer the put- 
poles of complete juſtice, 
144. 

— — becauſe the bill 
improperly confounds diſ- 
tinct ſubjects, or unne- 
deſſarily multiplies ſuits, 
146. 


to a bill brought 
for a very ſmall ſum, 102. 
n. (a) 
148 
— — cc 
tlie caſe made by the bill is 
not ſuch in which a court 
of equity compels diſco- 


to diſcovery, 103, 


very, 149. 
— — — fot want 
of intereſt in the plaintiſt, 
151. 
— or de. 


fendant, 152. 

— — for want 
of privityof title between the 
plaintiff and defendant, 154. 

— — becauſe 
the diſcovery, is immate- 
rial, 154. 


—— — . —— — ———— =, 


becauſe 
the ſituation of the defend- 
ant renders it improper for 
a court of equity to compel 
a diſcovery, 157. 


8 


n 


Demurrer to a bill of diſco- 
very will not hold for want 

of parties, 163. 

— — Or in 
general for want of equi- 
ty, 163. 

Ff dtoa bill of revivor, 
164. 

——— to a ſypplemental 
© os. 164. 

— — croſs bill, 


165, 
— — bill filed by 
direction of the court, 165. 
— bill of re- 


view, 166. 
— bill to exe- 
cute a decree, 169. 
— on ground of irre- 
gularity in a bill, 169. 


counſel, 170. 

— put in without 
oath, 170. 
alone, 8 order 
for time, irregular, 170. 
—_— if any part bad, 
has been generally over- 
ruled, 173. 
— — has heen allowed 
in part, 


——— —H—U— —— — 


173» 
argument of, 174. 


colts of, 174. 

— — 0 whole bill al- 
lowed, the bill is out of 
court, 174. 

—— oon argument of, 
leave given to amend, 


174. 


157 n. (a). 174. 
— on matter of form, 
go bar to anew bill, 174. 


muſt be ſigned by 


amendment after, 


Demurrer allowed upon mes 
rits may be pleaded in bar, 
of a new bill, 175. 

Diſability perſonal, of plain- 
tiff, demurrer for, 135. 


plea of, 


185. 
Diſclaimer, 11, 14, 244. 
nature and form 


of, 253. 
Diſcovery compelled jn equi- 
ty, 130, 148. . 
— — oh, 33 52. 
demurrer 


2 103, 148. 
Diſmiſffon of bill for want of 
proſecution, 196. 
plea of decree or 
order of, 196, 


Double plea, 233. 


Dower may be aſſigned on a 
ſuit in equity, 109. 


8 


Election to proceed at l or 
in equity, order to compel 
a plaintiff to make, 200. 

Engliſh bill, what, 7. 

Equity, courts of, 1. 

Error in a decree to ſupport 
a bill of review, 78. 

Exceptions to anſwers, 250. 

Excommunication, plea of, 
186, 

Execute decrees, bills to, 34, 
86. 

demurrers 


to, 167. 

—— — judgements of inferi- 
or courts of equity, _ 
to, 87. 


Extra» 


ENDE 


Exiraordinary juriſdiction of 
the courts of chancery, 1. 


5 F. 
PFemes-coverts — See Married 
Women, 1 © 43s 
Fine and nonclaim, plea of, 

201. 


— — may be 
pleaded in bar to a bill of 
review, 203. 5 5-58 | 
. Forfeiture, plea that a diſ- 
covery would ſubject a de- 
fendant to, 226. 
Fraud, ground for interfer- 


. ence of a court of, equity, 


105, 116. 12 
— dills to impeach de- 
crees for, 34, 84. | 
— - ee may be 
brought without previous 

leave of the court, 84, 
— charged in a bill, 


muſt be denied by aver- 


ment in a plea, as well as 
by anſwer, 216. 


5 . 


Frauds, and perjuries, plea 


of ſtatute for prevention 
of, 210. | 


EE AS 

Groxnds of defence to a bill, 
11. . 
uardian of an infant to de- 
fend a ſuit, 94. | 

ef idiots and lunatics, 


4 


<P 
— of perſons in con- 
dition of idiots or lunatics, 


DF» I 
Idiots, ſuits by, 28. 
againſt, 29, 94« 
Impertinence, 477 253 


Incapacitiy to inſtitute ſuis 
alone, plea of, 188. 
Tncidents to pleadings, 259. 
{nconvenience' pablic, ground 
for interference of a court 
of equity, 119. 
Infants, ſuits by, 2, -© 
— againſt, 29, 94. 
Jaformations, 7, 21, 90. 
Injuuction, 46, 126. 
- perpetual, 125, 


127. 
Injury irreparable, courts of 
equitywill pcevent in the aſ- 
ſertion of doubtful rights, 
«> EPS 
{ntereft, want of in the plain- 
tiff demurrer for, 136, 151. 
—— pla of, 


by | ke i 
— want of in the de- 
defendant, demurrer for, 

. | 

193. | 

Taterpleader, caſes of, 125. 
— bill of, 32, 47. 

— after a decree for, 
the ſuit does not abate by 
death of the plaintiff, 57. 

Interrogating part of a bill, 43. 

Interrogatories, 65. 


—— plea of, 


| Fudgement of court of ordi- 


- nary juriſdiction, execu- 
tion of, aſſiſted in equity, 
my | 

plea of, 204. 
of inferior court 

of equity, bill to execute, 


87. 
Jurjjſdiation of court of chan- 
cery, demurrers to, 132. 
—— — pleas to, 


182. 
Furife 
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#ri/di#ion of court of chan- 
cery, parties out of, 221. 
— of a court of e- 


" — 


quity, demurrers to, 103, _ 
—— Of a court of e- 


quit pleas to, 180. 
Sou caſes ht which a 
court of equity aſſumes, 3, 


103. L 
Lapſe of time relieved againſt 
in 1 1 | 
Letter miſſive, 38. 
Limitations, plea of ſtatute of, 
1% tn 0 
Litigation reſtraint on, im- 
poſed by courts of equity, 
127. VE: 
oſs of an inſtrument which 
gave a title at law, found- 
ation for a bill in equity, 
: 105. : ' 
Lunatics, ſuits by, 28. : 
_ 4 rs againſt, 29z 
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| M. 

Mandatory writs, courts of 
equity will not relieve a- 
gainſt proceedings on, 120. 

Marriage brokage, 119. 

— ſettlement, conſi- 
dered as a purchaſe for 
a valuable conſideration, 
218. 

— — if made 
after marriage, in purſu- 
ance of agreement made 
before, the agreement muſt 
be ſhewn in a plea of the 
ſettlement, 218. 

Afaried woman, ſuit by, 25. 

- cannot 

be inſtituted without her 

conſent, 28. 


„ 


Married woman, ſuits againſt; 


29 . a 
8 = order for her 
to defend ſeparately from 
her huſband, gg. 
— ſeparate an- 
ſwer of, without order ſup- 
reſſed, 95. n. (7). 
l — 1 Ber huſ- 
band is plaintiff, may de- 
fend ſeparately without 
order, 9. 


wife of an ex⸗ 
ile, or of one who has ab- 
jured the realm, may ſue 
or defend alone, 24, 96. 

— — if her huf- 
band is out of the, juriſ- 
diction of the court, or 
cannot be founa, may be 
compelled to anſwer ſepa- 

rately, 95. 


if ſhe refuſes 
to join with her huſband 
may be compelled to an- 
fwer ſeparately, 96. 
order for ſe- 
parate proceſs againſt, 96. 
Miffake a ground for inter- 
terence of a court of equi- 
. ty, 116. 
Multiplicity of ſuits prevent- 
ed, in equity, 127. 
Multiplying ſuits in equity 
unneceſſarily, not permit- 
ted, 148. | | 


| — — 
1 


| N. | 
Natural. juſtice, where the 
poſiti ve law is filent, courts 
of equity will interfere on 
the principles of, 120. 
Ne exeat regno, writ of, 46. 
bill for, 46, 115. 


Nega- 


D 


Negative plea, 188. 

New matter diſcovered, 
ground for bill of re- 
view, 78. 

Next friend of an infant 
plaintiff, 25. 

— of married wo- 
man plaintiff, 27. 


coſts. 26. 
Notice, purchaſe without, 
plea of, 215. 


liable to 


— muſt be denied by aver- 


ment in the plea, 216. 

— What has been deemed, 
218. 

Nonclaim, plea of fine and, 

201. 

| O. 

Objects of the juriſdiction of 
courts of equity, 3, 103. 
Oppreſſion, caſes of, relieved 

in equity, 119. 
Order to revive, 72. 
Original bills, 31, 32, 36. 
Outlaaury, 9 5 of, 185. 


Pains and penalties, plea that 


à diſcovery would ſubject a 


defendant to, 224. 
Pais, matters in, plea of, 207. 
Parol agreement, plea of ſta- 
rute of frauds in bar of bill 
for performance of, 210. 
— -- plea of ſtatute 
of frauds to diſcovery 
of, 211. | 
- part perform- 
ance of, a ground for the 
interference of a court of 
uity, 211. 
Parties 9 to a bill, 
„144, 220. 
. x cd of the juriſdiction 
of the court, 30, 146, 221. 


Parties want of, demurrer 
for, 144+ | 

-—— plea of, 220. 

Partition of eſtates, within 
the juriſdiction of courts 
of equity, 109. 

Patent rights aſſiſted in equi · 
ty, 124, 129. 

Payment of conſideration ne- 
ceſſary to protect a pur- 

chaſer, 216. 

Performance, ſpecific, of a- 
greements, compelled in 
courts of equity, 108. 

in what caſes not 
compelled, 10g. 

Perpetuate teſtimony, bill to, 


399 


rer to, 130. 


demursy 


plea of 
purchaſe for valuable con- 
ſideration to, 219. 

Petitipn of right, 30. 

Plea, 14, 15, 176. 

nature of, 232. 

— averments in, 235. 

form of, 238. 

— to relief, 178. 

grounds of, 


178. 
—— that the ſubject of the 
ſuit is not within the ju- 

riſdiction of a court of e- 

quity, 180. 

— that another court of e- 

uity has the proper ju- 

riſdiction, 182. 

— of perſonal diſability of 
the plaintiff, 185. 

—— that the plaintiff is not 
the perſon he pretends to 
be, or does not ſuſtain the 
character he aſſumes, 188. 

| Plea 


b xn -E 


Pha of want of intereſt in 
the plaintiff in the ſub- 
ject of the ſuit, 1 2g. 

— that the plaintiff has no 
right to call on the defend- 
ant concerning the ſub- 
ect, 192. 

— that the defendant is 
not the perfon he 18 al- 
leged to be, 192. 

of want of intereſt in the 
defendant, 197. 

of want of title in the 
plaintiff to the relief he 
prays, 194. 

—— of matters of record or 
as of record in a court of 
equity, 194. 

to relief, grounds of, a 
decree or order, 1956. 

— of another ſuit depend- 
ing, 197. 

— of watters of record or 
az of record in ſome court 
not a court of equity, 201. 

—— of a fine, 201. 

— of a recovery, 203. 

of a judgement or ſen- 
tence, 204. 

of matters in pais, 207. 

——— of a ſtated account, 208. 

——- of an award, 209. 

— Of a releaſe, 209. 

— of a will or conveyance, 
210. 

of circumſtances bring- 
ing a caſe within the pro- 
tection of a ſtatute, 210. 

—— that the defendant is in- 
titled equally with the 
plaintiff to the protection 
of a court of 1 215. 

—— that the bill is defi- 


cient to anſwer the pur- 


\ 


poſes of complete juſlice, 
220. 

to diſcovery, 222. 

— that the plain- 
tiff's caſe is not ſuch as 
intitles a court of equity 
to compel a diſcovery, 22. 
— of want of in- 
tereſt in the plaintiff to in- 
tit le him to a diſcovery, 22. 
—— of want of 10 
tereſt in the defendant, 
223. 


5 — 


— r 


that he ſituation 

of the defendant renders it 

improper for a court of e- 

quity to compel a diſco- 

very, 2 3. 

to bills of revivor, 228. 

to ſupplemental bills, 

229. 

to croſs bills, 230. 

— to bills of review, 231. 

to bills in nature of bills 

of revivor, and ſupplement- 

al bills, 222, 

anſwer in ſupportof 236. 

— argument ot, 239. 

not uſually argued, 243. 

put in upon oath, 239. 

- without oath, 239. 

benefit of, ſaved to the 

hearing of the cauſe, 241. 

ordered to ſtand for an 
anſwer, 241. 

Plenarty, plea of, 214. 

Policy public, ground for 1n- 
terference of a court of e- 
quity, 117. | 

Popiſhrecufancy, plea of, 187. 

Prayer of bill, 38, 45. 

— of general relief, 38. 

Preſervation of property 
pending litigation, ground 

T for 


— - 


EE 4, * 


for interference of courts 
of equity, 122. 

Private rights on! Fs eſtabliſh- 
ed and Protected in equi- 
ty, 1.9. 

Privilege of peetage, q, 38. 

— - of lord of parlia- 
ment, 9, 38. 

Privity want of, between 
plaintiff and defendant de- 
murrer for, 141. 

Proece/5 prayer ot, 45. 

Proteſtation in demurrer, 173. 

— in pleas, 238. 

Public right, court of equity 


will not eſtabliſn a private 


right in contr adiction to, 
rag. 

Purchaſe far yaluable conſi- 
deration, without notice, 
plea of, to reliet, 21;. 

to diſcovery, 228, 

Queen ener 23, 94 


R-cord, plea of matters of, 201, 

Recovery, plea of, 203, 

Rebe. 2 1 0 81. 

Kyo ud 13 250. 

Relator, in an information, 
what, 23, 91. 

death of, how far it 
affects a ſuit, 91. 

able to coſts, 91. 

Releaſe, plea of, 209. 

BY raudulently obtained, 


— 


relieved againſt in equity, 


118: 
Relief, demurrers to, 102. 
-——— pleas to, 178. 
Ryplication, 15, _ 
ſpectal, 19, 255 
Review, bill.ot, 34, 78, Sc. 
— on error ap- 

parent in a decree, 78. 


NA 


to 


* 1 


— — 


on new mate 
ter diſcovered fince the de- 
eree, 78. 
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cannot be 
brought on new matter 
without leave of the court, 
78. 


_ — — may be 
brought on new matter 
alter "mace of a decree 
in Parliament, 79. 

cannot be 
braught after a demurrer 
to a former bill of review 
allowed, 79. 


— — 


cannot be 

brought after a decree has 

been pronounced twenty 

years, 79. 

— pendency of, 

ſhall not prevent execu- 

tion of a decree, 80. 

neceſſary on- 
ly when a decree is ſigned 
and inrolled, 81. 

— — demurrer to, 


_— 
= — 


166. 
— ſupplemental 
bill in nature of, 81. 
— bill i in nature 


of, 34, 81, 81. 
Revive. proceedings, order 
to, 7. 
debe bill of, 33, 63, 70. 
— bill in the na- 
ture of 34, 66, 88. 
may be filed 
by a defendant after a de- 


cree, 73. 


by a creditor, 
on a bill on behalf of cre- 
ditors, 74. 

— may be of part 

of a ſuit, 74. 

demurrer to, 164. 


Rev 


RD EX; 


Reviwvor and ſupplement, bill 
of, 33, 74. 
„ 
Scandal, 47, 253. 
Scire facias, ſubpena in na- 
ture of, 64. _ 
Sentence, plea of, 204. 
Solicitor-general, 203. 
Stated accounts, plea of, 204, 
Stating part of a bill, 42. 
Statute, plea of circumſtances 
bringing a caſe within the 
protection of, 210, 
—— — of frauds and per- 
juries, plea of, 210. 


— — — 


Con- 

ſtruction of in equity, 211. 

of limitations, plea 
of, 212. 

— amy | | may 
be pleaded to a bill of re- 
vivor, 214. | 

— of Weſtminſter the 
ſecond, plea of, 214, 

--— private plea of, 214. 

S:ri&neſs in pleading, 232. 

Subpena, 37. DET 

in nature of Aire fa» 
cias, 64. 

Suit to extraordinary juriſ- 
diction of court of chan- 
cery, how inſtituted, 6, 

—— on behalf of the 
crown, 7, 22. 

— bodies po- 
litic and corporate, 24. 
— — married 

women, 24, 27, 
—vCwUwä—— GG ants, 


247 25 


hm wes 


———— — — 


ä idiots, 
and lunatics, 24, 28. 


———— ůʃ— ãẽ 


197. 


Suit depending plea of, 
— == filed 


I — 


without oath, 198, 

refer- 
red to a maſter to inquire 
into the fact, 198, 


Supplemental bill, 33, 59, 69. 


demurper to, 


164, 
-——— bill in nature 
of, 34, 07, 89. 
Surrejoinder, 19. ; 
Su/pend the operation of de- 
erces, bill to, 34, 


T. 
Teſtimony perpetuated in e- 


quity, 130. 
— bill to perpetuate, 


e 

| demurrer to bill to 
perpetuate, 131. 

Title to relief, want of in 
plaintiff, demurrer for, 144. 

— — Want of in plain- 

tiff plea of, 194. 


Ji, ground for interfer- 


ence of courts of equity, 
1 20, 

Uriverſitics, pleas of juriſ- 
diction of, 183. 


W. 
Male reſtrained in equity, 
123, 124. 
Will, plea of, 210. 

Witneſſes, teſtimony of, per- 
petuated in equity, 131. 
—— bill to 

perpetuate, 33. 


——— — 


demurrer 
to bill to perpetuate, 31; 


—_— 
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Errors and Ommiſſions, to be corretted by 
the Reader. . 565" / 


* * | © ©. < 
lr 


„ 


Page 23. Note (e) aft-r © practice“ inſert a comma. 
31. Line 4. frile out the comma after mentioned.“ 
33. Line 9. hefore © A inſert II.“ 
79. Line 1. 4%ter “ claiming” inſert “ the benefit of it.“ 
80. Note (4) line 1. inflead of © Steevens” inſert Stevens.“ 
100. Line 7. after © cover” inflead of the inſert © a,” 
105. Line 1. before “ guided” inſert © are.“ | 
109. Note () line 1. of the ſecond column, after © non-per- 
formance” inſtead of a comma inſert a ſemicolon. | 
110. Strike out the comma at the end of the 1oth line, and in- 
ſert a comma at the end of the 11th line. 
111. Line 9. before © given“ inſert © be.“ 
115. Note (5) at the end, add, © But fee 1 P. Wms. 445.” 
I16. Strike out the comma at the end of the 26th line. 
120. Fill up the break before the word © And” inthe firſt line. 
123. Line 20. after property inſert “ or the common Jaw 
affords a protection.“ 
124. Note (/) laſt line of the firſt column, inſſead of Stoner 
inſert “ Stonor.” 
128. Line 24, after © has” inſert c had.” 
173. Alter the number from 73 to 173. | 
175. Note (i) inflead of ** Hetely, inſert © Hetley.' 
219. Line 6. after © able” inſert a comma, 
224. Line 2. after in' inſert © him as. 
239. Line 15. ſtrike out © or defendant.” 


The author's engagements have not permitted him to give fo 
much time to the correction of the preſs as it required. The 
reader therefore will probably find other inaccuracies which have 
£icaped attention. 


